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uHIPAA compliance effort built upon information gathered in 
Gramm-Leach-Bliley initiative

vGather data once, analyze twice

uVO Effectively developed resident HIPAA experts in legal 
department, privacy officer and various departments

uIn an organization as large and complex as VO, many 
experts are required.
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perform a covered entity analysis before developing 
HIPAA policies and procedures.

uDon’t maintain parallel HIPAA compliance efforts for 
various entities unless absolutely necessary.

uUse of HIPAA organizational principles can help a health 
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uPrivacy Rule requires providers to obtain consent for uses 
and disclosures of PHI for TPO.

uNPRM:  Direct treatment providers must exercise best 
efforts to obtain acknowledgement of Notice of Privacy 
Practices.

uHealth plans are generally on the sidelines on this issue.  
They weren’t required to obtain consent under Privacy 
Rule and typically didn’t intend to do so.
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T h e  N P R M  - - B u s i n e s s  A s s o c i a t e sT h e  N P R M  - - B u s i n e s s  A s s o c i a t e s

uCEs can operate under existing contracts w/o amending to 
include business associate provisions for up to one year 
(until April 14, 2004)

vTransition period is available if the contract is in writing 
and is not renewed or modified between the effective 
date of the NPRM and April 14, 2003
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uTransition period for BA provisions doesn’t mean that it’s 
not prudent to get key contracts into compliance by April 
2003.

uHealth plan is still required to get cooperation of BAs for:

vDisclosures to HHS to determine plan’s compliance

vCompliance with HIPAA patient rights.

uIs the BA maintaining a designated record set or other 
records critical to demonstrating plan’s HIPAA 
compliance?

uTransition period for BA provisions doesn’t mean that it’s 
not prudent to get key contracts into compliance by April 
2003.

uHealth plan is still required to get cooperation of BAs for:

vDisclosures to HHS to determine plan’s compliance

vCompliance with HIPAA patient rights.

uIs the BA maintaining a designated record set or other 
records critical to demonstrating plan’s HIPAA 
compliance?



8Davis Wright Tremaine Davis Wright Tremaine LLPLLP

T h e  N P R M  – B u s i n e s s  A s s o c i a t e sT h e  N P R M  – B u s i n e s s  A s s o c i a t e s

uEven if BA transition period is available, is it reasonable for 
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subcontracting away critical functions without obtaining 
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n For mental health records and other patient data subject to 
special legal requirements (HIV test results, substance 
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n Who pays for the cost of managing the designated record 
set?
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vHealth plan providing benefits to group health plan 
beneficiaries (unless the health plan is also providing 
administrative services)
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uMany employers still aren’t aware of HIPAA’s group health 
plan rules.

vContracted health plans often have to educate 
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uSome employers understand all too well that, as 
employers, they are not covered entities.

vAttempts to shift HIPAA compliance costs and 
obligations to contracted plans.

uMany employers still aren’t aware of HIPAA’s group health 
plan rules.

vContracted health plans often have to educate 
employers.

uSome employers understand all too well that, as 
employers, they are not covered entities.

vAttempts to shift HIPAA compliance costs and 
obligations to contracted plans.



16Davis Wright Tremaine Davis Wright Tremaine LLPLLP

T h e  P r o b l e m  W i t h  E m p l o y e r sT h e  P r o b l e m  W i t h  E m p l o y e r s

uTCS compliance
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uWhen an employer/plan sponsor is also the plan 
administrator, the employer has a fiduciary duty under 
ERISA to ensure that the plan complies with applicable 
laws.

uMany employers are not yet sensitive to this issue.

uSome employers are likely to begin conducting due 
diligence regarding HIPAA compliance status of contracted 
plans to satisfy fiduciary duties.

vEmployers may ask TPAs to do this job.
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than April 16, 2003

uModel form for extension requests was issued by HHS 
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uFiling TCS extension requests is causing providers to 
focus on TCS budgeting and implementation issues.

vHealth plans typically have the TCS standards well in 
hand.

uCan (or should) plans require participating providers to use 
standard transactions pre-compliance date?

uPlans may be ready for TCS, but is the provider 
community ready?
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vThe answer will almost always be “Yes”

uIs a plan truly in compliance with the TCS standards if its 
trading partners are not using standard transactions by 
October 2002?

vHHS FAQ response 15 (Jan. 2002) indicates plan may 
be compliant in 2002, even if its trading partners aren’t.

vPlain language of TCS regulations suggests otherwise.
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uPlans that don’t file for extension may incur additional 
costs to retool when implementation guide addenda are 
published.

uNo reason why plans can’t use standard transactions pre-
2003 if it makes business sense.

uCan’t be liable for noncompliance with TCS standards pre-
2003 if file extension.
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