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NOTICE OF DISAPPROVALNOTICE OF DISAPPROVAL

In accordance with the 
authority granted to the 
Division of Insurance, the 
Division hereby 
DISAPPROVES the 
carrier’s proposed rates with 
effective dates on or after 
January 1, 2011.



Sample Rate Review StatuteSample Rate Review Statute

The subscriber contracts, rates and evidence of coverage The subscriber contracts, rates and evidence of coverage 
shall be subject to the disapproval of the commissioner.  shall be subject to the disapproval of the commissioner.  
No such contracts shall be approved if the benefits No such contracts shall be approved if the benefits 
provided therein are unreasonable in relation to the rate provided therein are unreasonable in relation to the rate 
charged, nor if the rates are excessive, inadequate or charged, nor if the rates are excessive, inadequate or 
unfairly discriminatory.unfairly discriminatory.

Mass. Gen. Laws c. 176G, Mass. Gen. Laws c. 176G, §§1616



Rate Review StandardsRate Review Standards

Roughly oneRoughly one--half of states authorize rate disapproval; others half of states authorize rate disapproval; others 
require rate approval.  Is there a meaningful difference?require rate approval.  Is there a meaningful difference?

Rate review is distinct from rate setting:Rate review is distinct from rate setting:
[Under rate review authority,] it is not for the Commissioner to[Under rate review authority,] it is not for the Commissioner to

 set reasonable rates but rather to determine whether the set reasonable rates but rather to determine whether the 
proposed rates are reasonable.proposed rates are reasonable.

Blue Cross & Blue Shield of Mass., Inc. v. CommBlue Cross & Blue Shield of Mass., Inc. v. Comm’’r of Ins.,r of Ins.,
420 Mass. 707, 709 (1995)420 Mass. 707, 709 (1995)



Rate Review Standards IIRate Review Standards II

Although the standards have long been in use, there is little deAlthough the standards have long been in use, there is little decisional law cisional law 
their meaning.  The law that exists is not uniform.their meaning.  The law that exists is not uniform.

Compare Compare Anthem Health Plans of Maine, Inc. v. SuperintendentAnthem Health Plans of Maine, Inc. v. Superintendent
((““[T]he [T]he ‘‘adequacyadequacy’’

 

requirement . . .relates to the ability of a rate to sustain requirement . . .relates to the ability of a rate to sustain 
projected losses and expenses . . . It does not entitle insurersprojected losses and expenses . . . It does not entitle insurers

 

to a mandated to a mandated 
profit marginprofit margin””))

 

withwith

Fallon Comm. Health Plan v. Division of Insurance,Fallon Comm. Health Plan v. Division of Insurance,
(A rate is not adequate, from an actuarial and regulatory perspe(A rate is not adequate, from an actuarial and regulatory perspective, if it does ctive, if it does 
not cover the sum of the projected costs of covering claims, admnot cover the sum of the projected costs of covering claims, administrative inistrative 
costs, and some contribution to reserves/surpluscosts, and some contribution to reserves/surplus””).).



Sample RegulationSample Regulation

Each carrier shall submit base rates at least 90 days prior to tEach carrier shall submit base rates at least 90 days prior to their heir 
effective date(s).effective date(s).

Each carrier shall submit specified documentation.Each carrier shall submit specified documentation.

The Commissioner shall notify the carrier of disapproval on the The Commissioner shall notify the carrier of disapproval on the 
effective date of the proposed base rates.effective date of the proposed base rates.

If the carrierIf the carrier’’s base rates are disapproved, the carrier must use s base rates are disapproved, the carrier must use 
the base rates as in effect 12 months prior to proposed effectivthe base rates as in effect 12 months prior to proposed effective e 
date of the disapproved rates.date of the disapproved rates.

211 CMR 43.08211 CMR 43.08



Subjects of RegulationSubjects of Regulation

Is the carrierIs the carrier’’s financial condition relevant?s financial condition relevant?

Are provider contracting practices Are provider contracting practices 
relevant?relevant?

Are there limits on rate increases?Are there limits on rate increases?



Sample Scheduling OrderSample Scheduling Order

December 1

 

Discovery Cut Off

December 8

 

Pre-Filed Testimony

December 13

 

Cross-Examination

December 15

 

Final Exhibit List

December 29

 

Post-Hearing 
Submissions



Agency ReviewAgency Review

Intervention by and role of the Attorney General.Intervention by and role of the Attorney General.
Discovery and freedom of information requests.Discovery and freedom of information requests.
Witness selection (actuaries, contracting, sales, and Witness selection (actuaries, contracting, sales, and 
experts), and the preparation of preexperts), and the preparation of pre--filed testimony.filed testimony.
Exhibits:  rate submission; studies on trend, Exhibits:  rate submission; studies on trend, 
administrative load, profit and reserve levels; administrative load, profit and reserve levels; 
contracting and utilization practices; and substantiation contracting and utilization practices; and substantiation 
of oneof one--time deviations.time deviations.



Sample Complaint Sample Complaint 

Before agency action:

This is an action for declaratory 
judgment by which the plaintiffs 
challenge the illegal and 
unconstitutional actions by the 
Commissioner of Insurance.  
Absent immediate relief, the 
plaintiffs will suffer great and 
immediate irreparable harm.



Sample Complaint IISample Complaint II
After agency action:

The plaintiffs are aggrieved by a final 
agency determination by the 
Commissioner of Insurance.  More 
specifically, the plaintiffs maintain that 
the Commissioner’s determination is 
unconstitutional, exceeds the 
Commissioner’s authority, is 
unsupported by substantial evidence, 
and is arbitrary or capricious, an abuse 
of discretion, and is not in accordance 
with the law.  The court should set 
aside or modify the Commissioner’s 
determination.



Judicial ReviewJudicial Review

ByBy--passing agency proceedings and the doctrine passing agency proceedings and the doctrine 
of exhaustion.of exhaustion.
Appeal from final agency action.Appeal from final agency action.

Grounds for appeal and nature of recordGrounds for appeal and nature of record
Agency action that might be arbitrary, capricious or Agency action that might be arbitrary, capricious or 
beyond the scope of legislative authority.beyond the scope of legislative authority.
Agency action that might be unconstitutional.Agency action that might be unconstitutional.



ConclusionConclusion

Rates will be subject to enhanced review for the Rates will be subject to enhanced review for the 
foreseeable future.foreseeable future.

Approval is likely to be based on a persuasive Approval is likely to be based on a persuasive 
evidentiary and analytical justification of rates.evidentiary and analytical justification of rates.

When persuasive justification is lacking; or When persuasive justification is lacking; or 
regulators set rather than review rates, disputes regulators set rather than review rates, disputes 
will arise.will arise.
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