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Overview

• Government Prosecutions of Medicaid Pharmaceutical 
Fraud

• Current Government Focus 

• Compliance Strategies
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Prosecution Theories Against Manufacturers

• False calculation and/or reporting of pricing data (particularly
Best Price) to reduce Medicaid rebates to the states

• Manipulation and marketing of the “spread”
Artificial setting of AWP
Deep discounting to pharmacies/other customers
Marketing the difference (or “spread”)

• Potential new theories
Improper provision of nominal prices (which aren’t included in 
AMP calculations) to hospitals/others customers

Misreporting of pricing data for “authorized generics”
Improper interactions (particularly financial arrangements) 
with formulary sponsors
New state-level focus on interactions between state 
employees/HCPs and pharmaceutical sales/marketing
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Other Recent Pharmacy Fraud Cases
• April 2006 (FL):  Pharmacy owner in Florida was arrested for 

defrauding the Florida Medicaid program out of $240,000.  State 
Attorney General found pharmacy owner obtained 
reimbursements in the names of patients who were not customers 
of the pharmacy.

• March 2006 (NJ):  Jury found pharmacy, pharmacy’s former 
manager and pharmacy assistant submitted false prescription 
reimbursement claims to Medicaid and paid cash kickbacks to 
Medicaid beneficiaries (particularly patients with HIV/AIDS) to 
induce them to patronize the pharmacy. 

• December 2005 (NY):  Pharmacy owner sentenced to jail for 
stealing $257,000 from the Medicaid program.  At his plea, 
defendant admitted he submitted hundreds of false 
reimbursement claims for medications which he never dispensed 
and in some instances hich had ne er been prescribed
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Risks Extend Beyond Manufacturers
• While focus to date has been -- and will continue to be -- on 

manufacturers, HC entities at every stage of the pharmaceutical 
supply chain face some risks.

• Pharmaceutical supply chain includes:
• Manufacturers
• Distributors and wholesalers
• Medicaid PBMs
• Mail order and retail pharmacies
• Health care providers (including physicians, hospitals, 

clinics, long-term care facilities, etc.)
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Compliance Strategies

• Every HC entity should have a compliance program based on 
“seven elements” as outlined by HHS OIG

• Even more important for entities in pharmaceutical supply 
chain given concerns about high drug costs

Plus:  Current investigations (by prosecutors and Congress) 
are shining a light on practices beyond manufacturers

Focus attention on areas of investigative/oversight activity by 
HHS OIG as outlined in FY 2006 Work Plan

Be prepared for whistleblowers
Establish procedures for responding to internal complaints
Protect whistleblowers against retaliation



10

Appendix -- HHS OIG FY2006 Work Plan
Medicaid Drug Projects
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Appendix (cont’d)
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Appendix (cont’d)
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Appendix (cont’d)
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Appendix (cont’d)
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Appendix (cont’d)
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Appendix (cont’d)
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Appendix (cont’d)
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Fine Print

The views expressed in this presentation and during the accompanying 
discussion are those of the author and do not necessarily reflect 

the views of King & Spalding LLP or the firm’s clients

The presentation and accompanying discussion are intended to provide 
a general overview of various regulatory issues and do not 

constitute legal advice
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Biographical Summary

• John Bentivoglio is a Partner and Co-Chair of King & Spalding’s 
FDA/Healthcare Group in Washington, DC.  From 1997-2000, he served as 
Associate Deputy Attorney General and Special Counsel for Healthcare 
Fraud at the US Department of Justice. In these capacities, he advised the 
Attorney General and Deputy Attorney General on national enforcement 
initiatives, healthcare investigation and prosecution policies, interagency 
coordination, and related issues.  From 1986-1992, Mr. Bentivoglio served as 
a professional staff member to Committee on the Judiciary, United States 
Senate, where he handled criminal law and procedure, white-collar crime 
issues (including healthcare and financial fraud), and international crime and 
terrorism legislation. 

• In private practice, Mr. Bentivoglio represents a wide range of healthcare 
companies on a wide range of regulatory issues, including counseling 
companies on fraud and abuse issues under the Medicare/Medicaid Anti-
Kickback Statute and related federal and state fraud/abuse laws; and pricing 
and reimbursement issues under federal and state healthcare programs.  He 
also represents clients on internal investigations and compliance audits on 
healthcare compliance issues and in connection with investigations and 
enforcement actions by the US Department of Justice, HHS Office of


