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SEENEV/ CONTEXT IN FRAUD AND
_CE

* HE NEW CONTEXT FOR
NIZATIONS

SONS FROM THE DECEASED PATIENTS
"‘EROJECT

o COI\/IPLIANCE AND SECTION 6402 of PPACA-
DUTY TO REPAY IDENTIFIED OVERPAYMENTS




RENDS, IN THE LAW. OF E
ABUS —AND CGW]PLIANCE
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P OLEDIVIODEL-FR/ D=IN NTIONAL CONDUCT

> OLp) M@ DEI-ABUSE-SUSPECTED BUT
UNPROVEABLE INTENTIONAL

C OI\JE CT PATIENT NEGLECT OR
M ST REATI\/IENT

= S \EVW MODEL-FAILURE OF COMPLIANCE
_.___._‘.'__?’ZSYSTEMS AND CONTROLS

s NEW MODEL-"IMPROPER PAYMENT” OR
- “OVERPAYMENT"™

e “RETENTION OF OVERPAYMENT”

*"




REDICTIONS

— govamﬁp payors: for more of market (combination
o OILOZ avallablllty, mandates for private insurance)

— 1\/15@ -jncreasing federal oversight of state
_ J.._e (0] ram Integrity efforts, takebacks from states for

'_'-i—:" = improper payments

=——— ‘Data hunters, gatherers, miners —RACs, MICs,
| - specialized aggregators, portals, math anomaly
experts

- ; o
DEALING WITH TH‘E‘BIGGE :
J“TG |




PDEALING WITH TI—TE’TBIGGE
GUSTC MEm

> MEDICAIRE OVERSIGE
— Dgile]s Efm duction Act (2006)

Me;l Bid Integrity Group
- J\ elo |ca|d Integrity Contractors

a--

_'—:-u eﬂlcald program integrity reviews
s = Payment Error Rate Measurement (PERM)
~ = |nspector General work plan and takebacks

—— = '_° State False Claims Act incentives

- —c Mandatory Certification-inform employees of whistleblower
rights
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- 2009 rf =ud Enforcement and Recovery Act
r\rrwm@ jents (FERA)

— g’ﬁlllty for Improper retention of
-Everpayments

—:: : = Enhanced whistleblower protections (including
~ protection of “contractors” as well as
employees)
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DEALI) W_ITH THE BIGGES
CUSIY = ’4&»

SAEEFORE - CARE AC ACA) 2200 ages 10
chlziniefe health care-AND FRAUD AND
SOIPEIANCE (SECTIONS 6400-6500)

SNANDATORY DISCLOSURE OF OVERPAYMENTS TO
L‘ EDICARE AND MEDICAID-PPACA Section 6402 (a)

o _ VANDATORY. COMPLIANCE PROGRAMS

— :MANDATORY SUSPENSION OF PAYMENT UPON
- INVESTIGATION OF CREDIBLE ALLEGATIONS OF
-~ FRAUD BY MEDICAID Section 6402 (h)

e 2010 SENTENCING GUIDELINES ON
“EFFECTIVE” COMPLIANCE PROGRAMS
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DEALI) W_ITH THE BIGGES
CUSIY = ’4&»
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HIEIGPER PayMEntS™ ratnerr than intentional
rJrJIJr Isinew: federal standard- Improper

CO
Pél /mrrﬁp ‘Ellmination and Recovery Act (“IPERA”
2010)

JE A $50 pillion reduction In iImproper

_-|.|

=——pa yments between 2009 and 2012

;i- “IPERA - federal commitment to incentivized
~aUd|t contractors

-* Data mining and analysis-no longer just claims
data, but guality data, performance data,
denials, overrides, claim resubmissions
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AWWHAT"NEEDS TO BE DONE T
o= Evﬁv— HEALTIH FRAUD Y

E-PORULAR VIEW

T‘;?,"'

S

't nybody In Medicare check to see If any
_ 5e charges were valid?" Kroft asked Tony.
= ,-% metlmes they'll do It. But by the time they
r______;,;'ﬁrd It, it was too late,"” Tony said. "We've already
made $300,000, $4OO 000, $500,000 on it. And
~ then we will never send 'em nothing back. And
then at 30 days they'll send an inspector to your
office. And by that time...it's all closed down."

.l




_r\v\ ENFORCEMENT: CUR
NSE -&'

-&"

“\)\/a vv pPUNISAT ese crlmlnals to the fullest
aydie it of the law ..

(WEthe bringing to bear the full’ resources ofi the
icderall government against individuals and

COI: drations who illegally divert taxpayer

— resc purces for their own gain.

__;_:_:*" “ . .our approach is working. HEAT has

~ enabled the recovery of stolen funds and the
return ofi millions of dollars to the U.S. Treasury

and the Medicare Trust Fund.”



CONTROLELING HEALTH CAR

AU AND-ABUSE REQUIRES A
SREVENTION STRATEGY. AS MUCH

AS A PR SECUTION STRATEGY

> Wiie ofe s mto the program? (enroliment,
e,«llw 1on)

SEEGY. doiwe oversee providers once in the

_.-_ .—
_-_._ ~ =

——pregram?

-rl'l"___._ -

~ = What controls do providers themselves have to
~ assure compliance and prevent fraud and
- abuse?

* How do agencies respond to information
suggesting fraud or abuse?



CONTROLELING HEALTH CAR

AU AND-ABUSE REQUIRES A
SREVENTION STRATEGY. AS MUCH

ASYANPROSECUTION STRATEGY

2 erpec A before admission into program

- Unf STCOVer Investigations-random and
= o) {f;hcated

Mandatory compliance programs

b

_—"

_' Exclusion of individuals who violate their duties

® Focus on compliance/ disclosure obligations of
health; care providers
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> AN _)r ORY COMPLIANCE PROGRAMS FOR ALL
MEDICAID PROVIDERS OVER $500,000/ YEAR
(I\JF\\ ORK)

2 '-;-PART C and D PROGRAM PLANS

S
= -l' _,—"""'

_ EASURING COMPLIANCE OUTCOMES, NOT
rJUST STRUCTURE OR PROCESS

"o MANDATORY REPORTING OF OVERPAYMENTS
WITHIN 60 DAYS OF IDENTIFICATION



WVEDICADMANAGED CARE
42 BFR § 438,608 ng?ﬁ”‘ -
| 1o (L] SALS

era/ reqwremem‘ The MCO or PIHP must have
[isirative and management arrangements or

e_ch €s} includingl a mandatory compliance plan, that
clgs gned to guard against fraud and abuse.

B Specific requirements. The arrangements or
iocedures must include the following:

-1‘)‘\Nr|tten policies, procedures, and standards of
“ conduct that articulate the organization’'s commitment to
~ comply with all applicable Federal and State standards.

® (2) The designation of a compliance officer and a
compliance committee that are accountable to senior
management.

e (3) Effective training and education for the compliance
officer and the organization's employees.

D
(=1
(2
(‘7

)€

C
Ay, —~
Q)

(—

'ﬂm
(@ =
C'W

I‘ﬁ
ﬂ)

-

r"—

C
n/-\ DT

| ?1."1":
\ '1“

A



=R RV UAINADI=DRL A = S
CF R A 38 608 Progra

ré tlve liInes; of communication between
mpliance officer and the organization’s

%nforcement of standards through well-

I

= ubhuzed disciplinary guidelines.

..--r_____

"'*‘-0 (6) Provision for internal monitoring and
~ auditing.

® (/) Provision for prompt response to detected
offenses, and for development of corrective
action Initiatives relating to the MCQO's or PIHP's
contract.



ACA COMPLIANCE

SEQUIR 'MENQ_NURSIN@) —_
EACHLL ] IE

n 6102 of the Affordable Care

requires a nursing facility or

led nursing facility to have in

---

o =.,=- ratlon a compliance and ethics

: :

—
—
__._

fpmgram by March 24, 2013; final CMS
_ regulations required by March 24, 2012

* Draft CMS regulations expected fall 2011




ACA g PLIANCE —
SEQUIREMENTS-ENROLLMENT

6401 (a) of the Affordable Care Act

5 that providers and suppliers, as a

tion of enrollment in Medicare, Medicaid or
> establish a compllance program that

atains certain “core elements”

A= s : .

= —The Secretary, In consultation with the HHS OIG, must
ﬂ:-‘:. astablish core elements

—|—l

— = _The Secretary may determine the date that providers
= and suppliers must establish the required core elements

= The Secretary must consider the extent to which
adopt_lon of compliance programs by providers or
suppliers is widespread



TESTHNGEOR EFFECTIVE e
COMPLIANCE PROGRAMS-BILLING™

EOR DEAD. PATIENTS,
EVERY-MONTH, THR NDRED CLAIMS ARE SUBMITTED TO NY
VIEBICAID FOR DECEASED PATIENTS.
NOIFALLARE PAID (IF MORE THAN 30 DAYS LATE, EDIT SHOULD
SiHoP Hr\‘_{‘ IENT) BUT-
WiRNEDOF __OSPITALS NURSING HOMES,PHARMACIES,
AVIBULETTES BILL FOR DEAD PATIENTS?

_J \/\ﬁsﬁ- DO DEAD PATIENT CLAIMS TELL US ABOUT SYSTEM
' Y’INFORMATION ABOUT CAUSATION, NOT JUST COLLECTION
TOR PROSECUTION

= WHEN AN IMPROPER PAYMENT IS IDENTIFIED, ROOT CAUSE AND
RESPONSIBLE INDIVIDUAL ARE IDENTIFIED
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ORK DECEASED PATIENTF .
X DECEASED P

-30+ certlfled Ietters return
ot | e_quested

b person who performed service, person
WO epared pIll for service, documents
Upporting claim, and-

?_'i";-‘.'f_.'f "us if the person Is not actually dead (based
= on prior rates, about 3%)

— °’P1_ease get back to us In two weeks.

~® Send us a check If you got paid for an improper
claim.

-—— -_r



N fvv- RK DECEA§ED PAT
) ——

yABDECEmber 23, less than 2/3 of prowders

ESION0E c |
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_ 'send checks-most with no other
"" mentation

| e providers explain that they are allowed to
— b‘ll for a month, as long as the patient is alive

‘for one day (In some cases, they are correct)
e | join my staff in calling non-responders



Ev\/o : DECEA§ED PAT
eI  ——

> SOM= @ \-RESPONDERS |NCLUDE MAJOR
J_IOJJ')J f‘ LS AND OTHER HEALTHCARE
IINES Hmﬂt‘g JTONS

> \Y”' MS ISSUES-BILLERS WHO GET LETTER
— — AFI 73\ID TO TELL PHYSICIAN

F:;i: OI\/IPLIANCE OFFICERS WHO GET LETTER DO
- NOT KNOW WHAT TO DO

o WHO OWNS THE PROBLEM? WRONG QUESTION

-."‘




BESSONS FROM DECEASED,.

-&'

PATHENTS PR@%EseT =

. Prov]d_; ;-'-S ates that, "' ABC Homecare was
NEWerer that the patient was deceased at the
e ,r._" 'service was billed to Medicaid and
WouldMave no reason to believe that the patient

WelS deceased since the primary insurance had
& 5aidl the claim”. “ We will advise the provider to
= '“*'\'/Dld the claim.”

* LESSON: Provider relies on payment system
rather than compliance system to assure claim is
accurate.



LE_"SM FROM DECEASED %
AVHENTS PR@%EzCT -

states that, " The cause of this error in
‘was due to a lack of communication on
yart of the early morning driver who was
yonsible for transporting these patients. The
rivers lack of both performance and
_ Te35|onallsm led to his termination".
=

- LESSON: Provider blames employee for system

~ failure. Did compliance assess risk of other

Improper claims related to this driver?

e
-
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LES’"M FROM DECEASED._ ¢
AHENTS PRG!E:(:T -

SEIGVIGEFstates that, ™ Please be advised that due to a
clariezl) rror Withr our billing system, billing Incorrectly
seeligEd 0n 6/20/09 and 6/23/09. We are voiding both
galmsiand returning the money received. We
cl}sc*a ered), upon further investigation, that the above
= rec pient had been a "standing order” whom we
anSported to and from renal dialysis treatment three
§~ vt1mes a week for several years. We placed a "Hold" on
- this recipient which was inadvertently missed by the
billing clerk and two claims were billed in error®.

e | ESSON: Provider blames employee for system failure-
How often did the “hold” system not work?



IESSONS FROM DECEASED..
AT TS PRG%E@T

.-‘-"

r states that, " Patient's son called
uest refill for the above date of
vice and the signature was also the
= __,._‘ nt S.
ﬂ "LESSON: Provider will insist on “fact”

— ’WhICh cannot be true, if death data is
~ accurate.

;.-'-—-




BESSOINS FROM DECEASED,
PATIENIE PR@%Es@T —

-&'

allerl 7-_ 7=761-xxxx Was transferred to customer service
Byatlhe operator. Called Bradlee at 717-214-xxxx a
pRiecem the Dec 09 mailout for one of the drug

i Jf&‘_fﬁ ainiresponses. She asked me what store
FluglelEes) ‘they were and where they were mailed. She

B 2cked me to fax the letters to her since she never

"___, e ewed them from the stores. | faxed them to 717-
— +214 -Xxxx. She said she will be the one to respond to
-~ them.

= Compliance lesson: In some organizations, no effective
precess exists to bring compliance issues to compliance
officer



IHE TWWEMIOST IMPORTANT. ..

VEBYCA |NL@QITY—-¢J"5"

PROVISIONS, C
I\/Ir\l\J_)'A TORY REPORTI NG ANID,

REPAVIVIENT OF OVERPAYMENTS BY
HRF¥ DERS

H- J; ROPER RETENTION OF

ERPAYI\/IENT 60 DAYS AFTER

= IDENTIFICATION IS A FALSE CLAIM
(Invekes treble damages, penalties, and
whistleblower provisions)

{
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ON 6402 MEDI

IEDICAID PR
&= . .

ARE
—

-y

_ ff ORTING AND RETURNING OF
AYMENTS. —

’ GENERAL —If a person has received an
C verpa yment, the person shall—

.._l.

— __._-.
— -
-

E=S = =G report and return the overpayment to the Secretary,
—= fﬁe State, an intermediary, a carrier, or a contractor, as
E _appropr/ate at the correct address, and

® “(B) notify the Secretary, State, intermediary, carrier, or
contractor to whom the overpayment was returned in
writing of the reason for the overpayment.

—
s



cC /11U 04U (A)
“ARE AND MEDIC
)IGRAM INTEGRITY

/I \

-»

i
o

* =NFORCEMENT.—An Yy overpayment
EYetained by a person after the deadline for
=—¢ port/ng and returning the overpayment
~under paragraph (2) is an obligation (as
~defined in section 3729(b)(3) of title 31,
United States Code) for purposes of
section 3729 of such title. (False Claims

Vilely,

.--_"'




WIHENIMUST AN O\7ERPAY
BE R 'URNED%

SEPAGCA 6402(d)(2)
A C J\/rl ayment must be reported and
eturr ed . . .by the later of-

= “t e date which is 60 days after the
= al’e @n Which the overpayment was
_ﬁ

== “identified; or

-® (B) the date on which any corresponding
cost report Is due, If applicable




IHE GBHIEGATION: 10 RETURN
IDENS ED@@}AYM&N
CONRINGIN

ORI FJ AL DATE: WHEN WAS THE
OVERPAYMENT IDENTIFIED

- I\JQ IE: "WHEN WAS THE OVERPAYMENT
= _”EIVED

Nies
-

--l-_

= 'CONTINUING DUTY TO REPAY

' "_“ IDENTIFIED OVERPAYMENTS FROM
| PRIOR TIME PERIODS



PRQ’/‘DE- UST STATE THE
REASON FO'“@VERPAY T

State to whom the overpayment was returned in
! 1e reason for the overpayment

10 ard 30 days

osure Protocol, available on the OMIG website,
MIC .State.ny.us

ARE W ITH PA 2010 self-audit protocol:

-_'.-_

_‘. SAAVWW.dpw.state.pa.us/omap/omapfab.asp
~ = CoMm| #RE WITH NJ Self-Disclosure Process WWW. nj.state.us/njomig

—
-—_— 2

— " ss., Ct. Do not yet have disclosure protocols

~ * COMPARE WITH federal OIG self-disclosure protocol
- hitp://oig.hhs.gov/authorities/docs/selfdisclosure.pdf.

e COMPARE WITH CMS “unsolicited/voluntary refunds” to Medicare
= contractors (checked July 2, 2010)

® See, e.g., http://www.wpsmedicare.com

| '__F



http://www.omig.state.ny.us/
http://www.dpw.state.pa.us/omap/omapfab.asp
http://www.nj.state.us/njomig
http://oig.hhs.gov/authorities/docs/selfdisclosure.pdf

SONSEQUENCES OF FAILU Cop—
PP —— g

—_——

- —— p— —

=EIEEC alms Act Imposes liability for a person

WO mr ingly: conceals or knowingly and improperly

rlvowl\- o) ‘decreases an obligation to pay or transmit

r_ru 2y or property to the Government” new 31 U.S.C.
B 5y29(a)(1) (G) added by FERA

5—’:_"

_ “nowingly” includes reckless disregard, deliberate

_ 4"1gnorance
—— e An overpayment which is timely reported and explained
will not give rise to FCA liability even if the provider is

Uunable to repay it within 60 days, unless there is
evidence ofi Improper “avoidance.”



O\/I—'I‘ AYME_N;I-” ING.'UEgb

MEAVIVIENT RECEIVED OR'RETAINED FOR
SERVICES ORDERED OR PROVIDED BY.
m@LUE ED PERSON “no payment will be made
‘Medicare, Medicaid or any of the other
raI health care programs for any item or
—— vice furnished by an excluded individual or
== *entlty or at the medical direction or on the
- prescription of a physician or other authorized
~ Individual who is excluded . . .” 42 CFR
1001.1901




GO"A_ OF THIS PRESENTA
YWERES HEY MEErﬂ

sl SN EVY CONTEXT IN FR AUD AND
(OMH ANCE — “IMpreper payments”

- r<u S N TTHE NEW CONTEXT FOR
OIRGAI IZATIONS mandatory compliance,
\,NL tleblewer risk, payment suspension

*-f:_“_tz'“'- FROM THE DECEASED PATIENTS
~  PROJECT- responding to identified issues

~ = COMPLIANCE AND SECTION 6402 of PPACA-
- DUTY TO REPAY IDENTIFIED OVERPAYMENTS-
the most imortant integrity section of ACA

YN-
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