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Origins

ECRPA Enacted 11977 = [LegisiatverHistony:=\oereitaan
200 conporations have admitiedimaking  questionanie or
[liegal payments. THe companies, most of themiveluntarily,
have reported paying eut well i excess; ol $300 millioniin
corporate fnds toe fereign govermment officials; peliticians,
andipeliticaliparties. THEeSe corporations have Included seme
ofi therlargest andimoest Widely helapulklic companies In tine
United States; over 117 off them rank Inithe tep: Eertune 500
INAUStiEs ... Sectors of inaustiy typically nvelveadiare:
drugs and health care; o1l andigasi production; and SerVvices;
f00d products; aerespace, alrlines anad ail: services; and
chemicals. -- Excerpted from House Report No. 95-640



http://www.usdoj.gov/criminal/fraud/fcpa/1977hse.htm
http://www.usdoj.gov/criminal/fraud/fcpa/1977hse.htm
http://www.usdoj.gov/criminal/fraud/fcpa/1977hse.htm

Ithe Eerergn Corrupt Practices Act
15 ULS.C. 88, 78m, 78dd-1, et seq.

ACCOUNTING PROVISIONS:

Books and Records: make and keep books, records, and
accounts, which, In reasonable detail, accurately andl fairly.

reflect the transactions and dispositions of the assets of the
ISSUEr; and

Internal Controls: devise andimaintain'a systemof internal
accounting controls

ANTIBRIBERY PROVISIONS:

Prohibit payment, offer of payment, or authorization of
payment of bribes, directly or indirectly, to foreign

officials, foreign parties, foreign party officials, and foreign
candidates for public office




AnRtiorivery. Provisions: Elements of the: Offense

15'U.S.C. 88/ 78d0-1, 78dd-2, 76dd-3

AV 0] AV
Conmupt Intent (Includes deliberate Ignerance)

Offer, payment, promise te: pay, or authoerization of
the payment of any. money: or anything of value

Officials of foreign govermments, thelr
instrtumentalities; and public international
organizations; polltlcal parties; party officials;
candidates for office; or Intermediaries

Quid pro guo

ASSISt In ebtaining or retaining business (“usiness
nexus™)



Jurisdiction

= [ssuers (8 78dd-1) and Domestic Concerns (8 78dd-
2)
In the U.S.: use of the U.S. mails or any: means, or
Instrumentality’ of interstate commerce
outside the U.S.: nationality sufificient (*“nationality
jurisdiction?®)
= Foreign “Persons” (8 78dd-3)

aniact “while inithe territory of the United States”
(“territorial jurisdiction™)

coverage of agents ofi Issuers and domestic Concerns may.
e wider




Definitions

“Issuers™

Registered securities under Title 15 (1.e., traded on U.S. exchanges)
American Depository Receipts (ADRS) (indirect trading oni U.S. exchanges)

“Domestic Concerns”

Citizen, national, or resident of U.S.

Corporation, pantnership, unincerporated erganization, ete., with/ PPB: in U.S.
or organized under laws ofi a State off U.S.

Any “Person other than an ISsuer

Officers, directors, employees, stockholders and
agents of the above



Vieney e ARyinine ok \Valte”

= Offfer; payment; promise te pay; or
authoerization of payment

= |naddition to. moeney. or cash eguivalent:

“Anything off value™ includes trips; golfi eutings;
charntable contributions; college schoelarships

[Demestic bribery: cars, ete.

Subjective analysis — firom perspective of
lecipient



[RECIPIENRLS

= Eoreign official

of a foreign government or of a public international organization
= Eoreign pelitical party.
= Eoreign poeliticall party official
= Candidate for foreign poeliticall office

= Any person (1.e., Intermediany) - requires
knowledge or willful blindness te fact that third personiis a
conduit to one ofi the above




VWioIsia  Eereign OfficialE?

= [he obvieus: heads ofi state; parliamentarans;

ministers; employees of government agencies;
members ofi the military.

= State-owned enterprises (an “agency. or

Instiumentality”) — degree of control, rather than
formal ewnership; Is the key.

“goldenishare™
right te appoint officers
noard control

E.g., doctors and lab persennel at government-ownead

hospitals (Syncor) and general director ofi state-owned
enterprise



PUBlIc EoKreIoniiHealtin SYStenis

= Vany: foreign healthcare systems owned or
controlled by the government

= [Viost foreign healthcare providersiwno work at -
government-run or gevernment-controllearhospitals;
clinics, or laboratories gualify as “foreign efficials™

= Glohal healthcare companies particularly vulnerable
given Increasinglinternationalization of industry and
expectation; off quid pro guo In certain countries



Corkupt PUKpPese

= Payment or gifit must be fier the purpose of
Infiluencing act of such persen In his official capacity;

Inducing such persen te do or emit te any act 1n violation
ofi his lawiul duty; or

Inducing suchi persen toruse his imfluence with a fiereign
government or Instrumentality’ thereof: to affect or
Influence any: or act of decision

SEcuring any Impreper advantage

Quid pro guo: The bribe must be iniconsideration for the
foreign offficial”s anticipated conduct.



VIEns Rea

= A company. or individual has the reguisite
knowledge If:

SUCh persen IS aware that such persen Is engaging
I SUCK conauct, that suceh| circumstances exists,
or that suchi result Is sulbstantially certain to
eccur, [or]

such persen has a firm beliefi that such
clrcumstances exists or that such result Is
sulbstantially certain to occeur.



United States V. Erederic Bourke

~Jr., No. 05-

CR-518 (S.DIN.Y)

= Jury Charge: “When knowledge of

the existence. of

a particular fact Is anielement ofi the offense, such

knowledge may. e established If a

DErson IS aware

ofi a high prebability of Its existence and

consciously and intentionally’ aveic

ed confirming

that fact. Knowledge may: be proven In this manner
T, but enly I, the person suspects, the fact, realized
ItS high probability, but refirained from obtaining| the
final confirmation because he wanted to e able to

deny knowledge.”



Business Nexus

= Payment must 1oe to “assist In elhtaining| or retaining
OUSINESS for or With, or directing busIness to; any.

Derson™
= United States v. Kay, 359 F.3d 738 (5™ Cir. 2004) —

Case involved payment of bribes by executives ofi American Rice, Inc. to
Haitian customs and tax officials to reduce or avold duties and taxes. Court
found that the “lbusiness nexus” reguirement was not limited te obtaining
business firom the conrupt official’s government and Instead turned on
Whether, by paying bribes, the defendants intended to assist the company: Iin

ebtaining business firom any: person.




Eacilitaen Paymients EXCEPLIoNn

= | aw excludes “facilitating or expediting payment|s] . . . the purpoese of which
IS 10/ expedite or toisecure the performance: of a reuting governmentall action by
a foreign official ... .”

= “Routine gevermmental action” means only an action WhichIs ordinarily and
commonly performed by a foreign official in—

obtaining permits, licenses, or other official documents to qualify a person to do business in
a fiereign country/;

processing governmental papers, such as visas and Woerk erders;

providing police protection, mail pick-up and delivery, or scheduling inspections associated
With contract perfermance or inspections related to transit of geods acress country;

providing phoene service, power and water supply, leading and unleading carge, or protecting
perishable products or commodities from deterioration; or

actions of a similar nature.
= [Does mean a decision to award new: business to or to continue business
or to assist In same.

= These are typically routine, small currency, nen-discretionary.
transactions.



Defenses:

= Bona fide expenditures directly related to (a) the promation,
demonstration or explanation of products or senrvices, or () the
execution or performance of a contract

[Factory, or site visits (but not side trips)
Preduct samples (of nominal value in context)
Actual expenses (but not “walking around $$$7)

= Payment or giifit was lawifull under written laws and regulations

ofi fereigni country.

Purpose seems to be to codify prior enforcement policy, which permitted
American companies to employ: foreign ofificials for tasks unrelated to their
public duties, where permitted by foreign law.

Extremely narrow in practice



Penalties

Individuals:

= |mprisonment off up te'5 years; and fine of up to
$250,000;

= Alternative fine off up te twice the gress gain or 10ss
caused by the corrupt payments
Corporations:

= Eine of up to $2 million or up te twice the gress gain or
|0ss caused! by the corupt payments

= Alternative dispositions: Deferred or Non-Prosecution
Agreements; Monitors; Compliance Programs




Collateral ConsECUENGCES

= Passible exclusion from Medicare anad
Medicaldl Programs

= Private shareholder litigation
= Eoreign Investigations

= | egal, accounting, and ether costs assoclated
with internal investigation and legal defense



lnternational €Ceonventions

= OECD Convention on Combating Bribery: of
Eoreign Public Officials in International Business
I'rransactions

Ratified by U.S! InjDecember 1998
Implementing legislation effective November 10; 1998

= |nter-American Convention on Corruption
Ratified by U.S. In September 2000
= Council ofi Eurepe: Criminal [Law Convention &
GRECO
GRECO joined by U.S. in September 2000
Convention signed by U.S. in October 2000
= United Nations Convention
Ratified by U.S. In November 2006
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ECPA Corpokate Penalties
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ECPA IndividualrSentences




Examples Phalina Co.

= Pharma Co. — U.S. based pharmaceutical company.
and! Issuer

= Conduct takes place in several foreign countries
Where the government controls healthcare

= Consulting Agreements

Pharma Co. paid public physician te ensure that Pharma
Co. products wouldibe approved for reimbursement

Pharma Co. paid public physician of state-run hospital
hased on the guantity ofi Pharma Co. drugs that were

purchased by that state-run hoespital



Pharma €o;

= [Hospital Denations

Pharmma Co. donated medical equipment and
Supported oversees travel by state healthcare
providers to attend medical confierences

Donations valuedias a percentage off Pharma Co.
products that were purchased by those state-run
nospitals




Pharma €o;

= Cash payments to public healthcare providers
I returm fer prescrbing Phamnma Co. drugs

Typically throughi collusion wWiththird party
\/enaors

= GlIifts te public physicians In return fior
prescribing Pharma Co. drugs

E.g., televisions, cameras, Watches, etc.



Pharma €o;

= [ravel
Pharma Co. paid public physicians to attend medical
confierences with little/no scientific purpoese

= |_ecture Fees/IHonoraria

Pharma Co. paid publichealthcare: providers for lectures
that were never given

= Charitable Donations

Pharma Co. made cash or In-kind donations on behalf
public physicians te hospitals/universities with which
they were associated

Foundations fictitious and/or controlled! by these
physicians



Pharma €o;

= Regulatery’ Approval/Licensing

Foreign country has multiple layers of regulatory.
approval before phammaceutical products can e
sold In that country.

Pharma Co. paid fiereign ofificials te ensure
Pharma Co. products received all necessany
approvals

Pharma Co. also paid fereign officials te expedite
all necessary Import licenses



Pharma €o;

= [Distributers

Pharma Co. had torrely oni foreign distrbuters to Import
andl distribute thelr products In that country.

Pharma Co. entered Intoiagreements with foreign
distributors that were controlled! by, fiereign officials

Payments made: to offishore accounts of third-party shell
companies that Wwere associated With these
distributors/efficials

Inireturn; Pharma Co.’s products were approved for
reimbursement and distributed by these distributors



Pharma €o;

= | ether instances, Pharma Co. made payments to a
third-party company. that were tied to. commissions
from Pharma Co. sales to the foreign distriutor that
Was associated with that third-party, company/

Separate consulting agreement with third-party’ company/

= Distriputors also received price discounts on

Pharma Co. preducts, in vielation ofi the foreign
country’s regulations



Pharma €o;

= |ntermediary Payors

Phaima Co. used third-party’ companies to make
payments to public officials/public healthecare
RIOVIFErs

Actual and virtual companies
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