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Φ By delaying Andrx’s entry into the market, the 
Agreement also delayed the entry of other generic 
competitors, who could not enter until the 
expiration of Andrx’s 180-day period of marketing 
exclusivity, which Andrx had agreed not to 
relinquish or transfer.FN12  *908 There is simply 
no escaping the conclusion that the Agreement, all 
of its other conditions and provisions 
notwithstanding, was, at its core, a horizontal 
agreement to eliminate competition in the market 
for Cardizem CD throughout the entire United 
States, a classic example of a per se illegal 
restraint of trade.

Φ 332 F.3d 896, 907-08 (6th Cir., 2003). (Footnote 
omitted).
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Φ Unlike some kinds of agreements that are per 
se illegal whether engaged in by patentees or 
anyone else, such as tying or price-fixing, the 
exclusion of infringing competition is the 
essence of the patent grant.  As one court 
has concluded “when patents are involved …
the exclusionary effect of the patent must be 
considered before making any determination 
as to whether the alleged restraint is per se
illegal.”

334 F.3d 1294, 1306 (11th Cir,. 2003) 
(citation omitted).
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