Presenter: Ed Norwood

DISCLAIMER: The intent of
this program is to present
accurate and authoritative
information in regard to the
subject matter covered. It is
presented with the
understanding that
ERN/NCRA is not engaged in
the rendition of legal advice.
This presentation is intended
for educational and
informational purposes only.
If legal advice or other expert
assistance is required, you
should seek the counsel of
your own attorney with the
expertise in the area of
inquiry.
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APPROPRIATE HEALTHCARE

WHAT IS YOUR “WHY?”

ERN

NCRA



WE EXIST TO DEFEAT

GIANTS




Presenter: Ed Norwood

THREE THINGS:

1.) CMS VIEWS TREATING DOCTORS AS
THE PLAN.
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2.) PEER TO PEER TIMEFRAMES.
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3.) CONCURRENT PATIENT DENIALS
MUST BE TRANSFERRED.
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1.) CMS VIEWS
TREATING
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EMERGENCY OBSERVATION
MAOs -42 CFR §422.113

(b)(2) MA organization financial responsibility. The MA organization

is financially responsible for emergency and urgently needed
services—

(i) Regardless of whether the services are obtained within or
outside the MA organization;

(ii) Regardless of whether there is prior authorization for the

services.
(i) In accordance with the prudent layperson definition of

emergency medical condition regardless of final diagnosis;
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EMERGENCY OBSERVATION
MAOs -42 CFR §422.113

(b) (3) Stabilized condition. The physician treating the

enrollee must decide when the enrollee may be
considered stabilized for transfer or discharge, and

that decision is binding on the MA organization.




POSTSTABILIZATION
MAOs -42 CFR §422.113

(c)(2) MA organization financial responsibility. The MA

organization—
(i) Is financially responsible (consistent with § 422.214)
for post-stabilization care services obtained within or

outside the MA organization that are pre-approved

by a plan provider or other MA organization

representative;
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CHAPTER 4 MEDICARE MANAGED CARE MANUAL

when:

o The MAO does not respond to a request for pre-approval within one hour;

e The MAO cannot be contacted:; or

o The MAO representative and the treating physician cannot reach an agrecement
concerning the enrollee’s care. and a plan physician is not available for
consultation.

(In this situation, the MA O must give the treating physician the opportunity to consult with a
plan physician. The treating physician may continue with care of the patient until a plan
prhysician is reached or one of the criteria below is met.)

Z20.5.3 — End of Post-Stabilization

The MAO s financial responsibility for post-stabilization care services it has not pre-
approved ends when:

- A plan physician with privileges at the treating hospital assumes responsibility for the
enrollee’s care;

- A plan physician assumes responsibility for the enrollee’s care through transfer;

- An MAO representative and the treating physician reach an agreement concerning the
enrollee”s care; or

- The enrollee is discharged.

W hen a treating physician is contracted with the plan, CMS views him or her as a the plan for

purposes o oor-rolcs and suidance. The rules abowve are intended for enrollee protection and
sguidance to plans for working withh out-of-network providers. When we address ~“financial
responsibility.”” we are retferring to a plan™s obligation to pay for (cover) the enrollee’™s
services., That includes Ql__il:—c.‘,)l"—nelwork_ providers, because those providers can bill enrollees 1 f
the plan denies theircoverage /Oallire .

> AparcE D)

provider/plan contract.
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Temporarily reduce plan-approved ourlt-of-network cost-sharing to irn-nrnetwork cosz—
sharing arrnowrtts, arnd

Waive the 30-day notificatiorn requirerernt ro enrollees as long as all the chanses
(stech as reduction of cost-sharing arnd waivirng authorizariort) benefit the enrollee.

Typically, the sowurce thar declared the disaster will clarifi wher: the disaster or
emergency is over. If, however, the disaster or emergerncy rtimeframe as nor beert closed
30 days from the irnitial declaratior, and if CAS has rnot indicated arn end date to the
disaster or emergency, plans showld resume normal operatiorns 30 days fi-or the initial
declaratiori. MAOs not able to resurme norrmal operations after 30 dayvs shotld rnotifs’

CALS.
AMAOs miest disclose their policies abour providing benefits during disasters orn their plarn

websites.

If the Presidernt has declared a major disaster or the Secretary has declared a preblic
health emergericy, MAOs must follow the guidance in chapter 5 of the Prescriptior:t IDrtess
Bernefit Manual, regarding refills of Part I medications. The Prescriptiort Drug Bernefir
Marireal may be forerid ar: Atip s wwiw. cris. cov/ IReocwlatiorns —crdd—

Guidance/ GuidanceAMariuals/ TDDowriloads FPrehH I OO0 T8 _ppdf

160 — Fenceficiary Prorecrtiores Related to Plan-Directed Care
(Rev. 727, Issseed: OF-22-716, FEffective: OF-22-16, Implermeritaliors: OFE-22-76)

Organization Determinations: An enrollee, or a provider acting orr behalf of the enrollee,
always has the right to request a pre-service organizatior deterrinatiorn if there is a
question as rto whether arn iterm or service will be covered by the plart. If the plar: denies
arn enrollee’s (or his/her treating provider 's) request fOor coverage as part of the
organizatiorn determinarion process, the plar rmst provide the enrollee (and provider, as
appropriare) with the standardized dernial notice (Notice of Derrial of Medical Coverase
(or Paymenz)/ CAS-10003). For the regquirermernts related 1o orsanizatiorn deterrnmtirnaltions
and issuance of the standardized denial notice (CALS-710003), see chapter 13 of the

NN TCAT located cat: Atips /A www. crns. goviiiResilatiorns —carid—
Guidance/Guidance/Adarnicals/downloads mcS86ci 3. pdf

Lirmmitations orn Enrollee Liability - CAMS considers a contracted provider arr agent of the
AMAO offering the plarn. As stated in the preamble to the Jarnuary 28, 2005 firnal rule

(CAMLS-LOEDP-F) -

AMA organizations have a responsibility ro ernswure thatr contracting physiciarns arnd
prroviders know whether specific iterms arnd services are covered irn the MA plarn irn which
their patients are enrolled. If a network physiciarn ficrnishes a service or directs cart AA
beneficiary to arnother provider to receive a plan-covered service withotet following the
prlar’s internal procedures (such as obtaining the appropriate plar pre—caruthorizatiort),




Notes to Table II:

1.

See chraprer 5 of the Prescription Drug Benefit manual located at
http://~wvww . ecms.gov/ Medicare/Presceription-IDrug-—
Coverage/PrescriptionDrugCovContra/PartlDManuals_ html for the definition of

required drug coverage.

Program for the All-Tnclusive Care of the FEFlderly (PACE) organizations offering
PACE Programs, as defined in section 1894 of the Act generally have elected to
provide Part ID coverage in order to receive payvment for the prescription drug
coverage that they are statutorily required to provide.

TO.T6 — Medical Necessity
(Rev. T2F, Issreed: OFL-22-T6, Effective: OF-22-16, Ifrnnplermicritatiors: OF- 22 6)

Every IMVMLA plan:

Must have policies and procedures, that is, coverage rTules, practice guidelines,
paymment policies, and utilization management, that allow for individual medical

necessity determinations (42 CFR §422.1 12(a)y(6)(11));

Must employ a medical director who is responsible for ensuring the clinical accuracy
of all organization determinations and reconsiderations involving medical necessity.
The medical director mmust be a physician with a current and unrestricted license to
practice medicine in a State, Territory, Commonwealth of the United States (that is,
Puerto Rico), or the District of Columbia (42 CFR §422 5620 E)):

If the AZL4C expects to issue a partially or fully adverse medical necessity (or any
substantively equivalent term used to describe the concept of medical necessity)
decision based on the initial review of the request, the organization deterrmination
must be reviewed by a physician or other appropriate health care professional with
sufficient medical and other expertise, including knowledge of Medicare coverage
criteria, before the AZ4 O issues the organization determination decision. The
prhysician or other health care professional must have a current and unrestricted
license to practice within the scope of his or her profession in a State, Territory,
Commonwealth of the United States (that is, Puerto Rico), or the District of Columbia
(42 CFR §422 566(d)). MMCM chapter 13, 40.1.1);

MMust make determinations based on: (1) the medical necessity of plan-covered
services - including emergency, urgent care and post-stabilization - based on internal
policies (including coverage criteria no more restrictive than original Medicare’s
national and local coverage policies) reviewed and approved by the medical director;
(2> where appropriate, involvement of the organization’s medical director per 42 CFR
§422 _S62(a)(4); and (3) the enrollee’'s medical history (e.g., diagnoses, conditions,
functional status), physician recommendations, and clinical notes. Furthermore, if the



prlan approved the furmnishing of a service through an advance determination of
coverage, it may not deny coverage later on the basis of a lack of medical necessity
(Program Integrity Manual, cLraprer 6, Section 6.1 .3(A)); and

- Must accept and process appeals consistent with the rules set forth at 42 CFR Part
422, Subpart VM, and chrrapter 13 of thhe ALTALCAL.

20 — Ambulance, Emergency. Urgently Weeded and Post—-Stabilization

Services
(Rev. 120, Issuced: 01-16-15, Effective: 01-01-1S, Implemmentation: 01-01-15)

20.1 — Ambulance Services
(Rev. I27, Isswuced: OF-22-16, Effecriver OF-22-16, Implerecritariors: OF-22-76)

MAOs are financially responsible for ambulance services, including ambulance services
dispatched through 9211 or its local equivalent, when either an emergency situation exists
as defined in secriorzz 20.2 below or other means of transportation would endanger the
beneficiary’”s health. The enrollee is financially responsible for plan-allowed cost-sharing.
Medicare Tules on coverage for ambulance services are set forth at 42 CFR 410.40. For
original Medicare coverage rules for ammbulance services, refer to chapter 10 of the
Medicare Benefit Policy Manual, publication 100-02, located at

http ./ ~wwwaw.emnms. hhs. gov/manuals/Downloads/bp 1 02c1 0.pdf.

20.2 — Definitions of Emergency amnd Urgently WNeeded Serxrvices
(Rev. 120, Issued: 01-16-1S, Effective: 01-01-1S, Implemmentation: 01-01-15)

AAn emergency medical condition is a medical condition manifesting itself by acute
symptoms of sufficient severity (Iincluding severe pain) such that a prudent layperson,
withh an average knowledge of health and medicine, could reasonably expect the absence
of immediate medical attention to result in:

- Serious jeopardy to the health of the individual or, in the case of a pregnant worman,
the health of the woman or her unborn child;

- Serious impairment to bodily functions; or

- Serious dysfunction of any bodily organ or part.

Emergency medical condition status is not affected if a later medical review found no
actual emergency present.

Emergency scervices are covered inpatient and outpatient services that are:

- Fumished by a provider qualified to furmish emergency services:; and



- Intermnal Chvis communication between Kimberly August, Tamara Harvey, and Aimee Reich regarding the applicability of the
Medicare hZWanaged Care ZWianual for contracted versus non—-contracted providers.
INn addition to the substantial delay in responding to this FOIA request consistent with 45 CFR Part 5 {Freedom of Information

Regulations), ChS did mnot provide any documeaentation that satisfies the abowve requests. Further, pertaining to items |I-1vwW, ChvS did
Nnot indicate which documents relate to the abowve requests, Nnor did thhey state to those unanswered, "MNo records responsive to this
request.” {(See Exhibit A — FOIA Response Letter.)

As yvou know, federal law requires FOIA requests to be fulfilled within 20 business daws. As it appears that nonmne of the provided
documents address thhe requested iNnformation, this FOIA request has not been concluded and is now 120 business days past due.

1I1l. THE REGULATIONS PRESCRIBED UNDER 42 CFR PART 422 APPLY TO BOTH CONTRACTED AND NOMN-COMNTRACTED PROVIDERS.

INncluded iNn ChvS” response to our July 9, 2018 FOIA request is an intermal Chs email which attempts to misconstrue a contracted
provider’'s rights prescribed under 42 CFR Part 422, Subpart C, Sections 100 - 134 As stated in this email, Ch1S maintains the
position that “these rules and appeal rights are for enrcollees and cout-of-network providers — not contracted providers.”™

wwhile Subpart v Appeal rights (4422 CFR §560-626) may not apply to contracted providers, the legislative imtent of 42 CFR Part 422,
Subpart C - Benefits and Beneficiary Protections (5§ 422 .100 - 422.134) {(which includes §422_112) does, as this Subpart includes
specific details governing the role of contracted providers withim a VMiAO. For instance, 42 CFR §422 11 2{a)y{(1)i) states thhat WMedicare
Adwvantage Organizations must “mafnitain aond monrnitor o rnetwork of appropriagte providers tHhat is supported by wiritten aogrecnients
arnd is swffcfernt o prowvide aodegaurate access to covered services o meet the needs of the popaulation served.” Further, 42 CFR

a422_ 112{a){(9) states thhe PMAOs Mmust also “provide coverage for ambalfarnce services, emergency arnd wcrgerntlhyy nmneeded services, arnd
post-stabilization care services in accordance witéh 422 113"

As the above cited regulations expressly define the relationship between MNVMAOs and contracted providers, including the prowvisionmn of
statutory pavment obligsations pursuant to 42 CFR §422 133, itis improbable that this section of law is only imntended to apply to
Nnon-contracted provideaers.

INmn addition, SCAN's application of Traditional MNMedicare regulations to support pavyvment of claims for Zedicare Advantage claims is
inmnappropriate. Please note, with Traditional fZMedicare anmn authorization is not reqgquired and if there is any retrospeaective review, thhe
provider protects themselves by imforming the patient prior to services that Meaedicare mavyv mnot cover a service and nmnot pay for that
service and have the patient sign an Advanced Beneficiary NMotice of Non—-coverage (“"ABN") protecting the hospital if Meaedicare
should deem an iNnpatient admission or post-stabilization services mnot medically necessary.

The CMNMS publication titled “fmproper Eise of Advance No tices of Nomn—-coverage” dated ZWay 5, 2014 provides further evidence that
the statutory timeframeas to approve or deny post-stabilization saervices apply to both contracted and mnon-contracted providers.

INn its guidance, ChS states thhat anmn Advance Benaeficiary MNMotice of Non-coverage {(ABNMN) Is mnot to be used by NVMAOsSs because "a
MMeadicare Adwvantage enrollee has alwaws had the right under the statute and regulations to anm advance determination of whether
services are covered prior to receiving such services.” {(See Exhibit B — Improper Use of ABNs.) From this verbiage and in the context
of post-stabilization services, a logical inference would be that the right to an advance determination {e.g. pre-—approwval) of covered
services is prescribed and protected by 42 CFR 422 113 {c){2). If these regulations did mnot apply to contracted N A providers, there
would be no waw of obtaining anmn advance determination of coveraed saervices prior to rendering care, and thus eliminating a
provider’s ability to mnotify VA beneficiaries receiving post-stabilization services of potential financial liability.

1Hl. PER CIWVIS POLICY, CONTRACTED PROWVIDERS ARE COMNSIDERED AGENTS OF THE PLADNMN.

Per ChvS commeantary included im its response to our July 9, 2012 FOIA request, “"VWhen a treating phwsician is contracted with the
plan, CTHNS viewws him or her as the plan for purposes of our rules and guidance.” {(See Exhibit C — FOIA Response, pg. 2) Thus, as ChS
considaers a contracted provider to be a plan provider, the contracted provider’'s determinmnation constitutes a “favorable organization
decision.”

This praemise is supported through variocous ChWvIS publications and opinions. For example, the CMWVS CDAG/ / ODAS suidance published
September 4, 2013 (See Exhibit D — CDAG/ODAGS Updates.) states that “The provisionmn of am item or service by a contract provider
constitutes a favorable organization determ ination.”™




@ SOFFER ” M I CHAEI_ J M D Provider data updated on

12-31-2018
=3 Email Results Download = Print

- 22001 WILSHIRE BLVD S10-691-11=252
Specialty(s): STE 100
PULMOMNOLOGY EBEEVERLY HILLS, CA 920211

Provider 1D: —+ HERITAGE PROVIDER
2604z NETWORK REGAL MEDICAL
GROUP LOS ANGELES

HFOA429 O MNetworkk Hospitals 11 FRlans

Gender:
PMMale

1 Specialty

Pl TUN, TIN MD o S e
B Email Results Download == Print
} 1021 E LATHAM AVE D51 -929-392F
Specialty(s): STE 1

INTERMNAL MEDICIMNE HEMET, CA 92543

Provider 1D: —+ PRIMECARE HEMET
0750

H#HOTFTOL O MNetwork Hospitals 11 Plans 1 Specialty

Language(s):
Burmese

Gender:

Male

Who are the treating physicians or provider—are they contracted with the MAO?




POSTSTABILIZATION
MAOs -42 CFR §422.113

(c)(2) MA organization financial responsibility. The MA

organization—
(i) Is financially responsible for post-stabilization care
services obtained within or outside the MA organization

that are not pre-approved by a plan provider or other MA

organization representative, but administered to maintain

the enrollee's stabilized condition within 1 hour of a request

to the MA organization for pre-approval of further post-

stabilization care services; R| \|




2.) PEER TO PEER
- TIMEFRAMES.

MEDICARE ADVANTAGE




POSTSTABILIZATION
MAOs -42 CFR §422.113

(c)(2) MA organization financial responsibility. The MA

organization—
(iii) Is financially responsible for post-stabilization care
services obtained within  or outside the MA

organization that are not pre-approved by a plan

provider or other MA organization representative, but
administered to maintain, improve, or resolve the

enrollee's stabilized condition if— RN

NCRA




POSTSTABILIZATION
MAOs -42 CFR §422.113

(c)(2) (iii) (A) The MA organization does not respond

to a request for pre-approval within 1 hour;
(B) The MA organization cannot be contacted; or

(C) The MA organization representative and the

freating physician cannot reach an agreement

concerning the enrollee's care and a plan physician

Is not available for consultation.
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POSTSTABILIZATION
MAOs -42 CFR §422.113

(c)(2) (iii) (C) In this situation, the MA organization

must give the treating physician the opportunity to
consult with a plan physician and fthe treafing
physician may continue with care of the patient until
a plan physician is reached or one of the criteria in
§422.113(c)(3) is met;




3.) CONCURRENT
PATIENT DENIALS
MUST BE
TRANSFERRED.

MEDICARE ADVANTAGE




PEER TO PEER REVIEWS
MAOs -42 CFR §422.113

(c)(3) End of MA organization's financial responsibility. The MA

organization's financial responsibility for post-stabilization care

services it has not pre-approved ends when—

(i) A plan physician with privileges at the treating hospital
assumes responsibility for the enrollee's care;

(i) A plan physician assumes responsibility for the enrollee's care

through transfer;

(ii) An MA organization representative and the treating
physician reach an agreement concerning the enrollee's care; or

(iv) The enrollee is discharged. RN




PEER TO PEER REVIEWS
MAOs -42 CFR §422.590

(9)(2) When the issue is the MA organization's denial of coverage

based on a lack of medical necessity (or any substantively
equivalent term used to describe the concept of medical

necessity), the reconsidered determination must be made by a

physician with expertise in the field of medicine that is appropriate

for the services at issue. The physician making the reconsidered

determination need not, in all cases, be of the same specialty or

subspecialty as the treating physician.

ERN




Iintroduction: On September 10" cour baby Cooper fell ill with a rare neuro-
immune disease known as Acute Flaccid Myelitis. This disease mimics polico and
is very new (first case diagnosed 2012) He was misdiagnosed for the first 2
months. Here is a time-line of events.

9/10/18:

Arrived to ER about 2:00PM. After many theories and a whole slew of
tests including a CT scan, X-ravy, blood work, and MRI, it was
determined that our son was the victim of a rare autoimm une
disorder called Acute Transverse Mvyelitis. His spinal cord was swelling
from the brain stem to T7 and compressed his spinal cord causing him
to experience paralysis and the inability to breathe effectively. It is
thought that the swelling is caused by his own immune system
inappropriately attacking his spinal cord after anmn unknown viral
trigger.

10:00 PVl He was started on steroids and transferred to the Pediatric
INntensive Care Unit (PICU) for monitoring and treatment.

10/5/18

Tracheostomy placed due to failure to breath on his own.

10/2=3/18

Care Conference: They want us to get ready for discharge home due to
Phoenix Children’s Hospital rejection of Cooper for rehab due to

wventilator.

We refused to take him home and insisted that he attend rehab as
iNntense rehab is thhe only know treatment for his disease

1| Consulted Dr. Greenberg who is the closest rare neuro-immune
disorder specialist. He referred Cooper to The Kennedy Krieger
Institute (KKI1) in Baltimore NMaryland.

TRAF - The Reimbursement Advocacy Firm
ERN ENTERPRISES, INC. 5856 Corporate Ave., Suite 110, Cypress, CA 90630, Tel: 714-995-6900, Fax: 714-995-6901, www.ernenterprises.org

Partnerirtg with youw to strengthien our rration’s healthcare delfivery sysitormm



KKI!I extended admiission date to 1/21/2019

A1A2/20/18
- Dischharged home
- Channel 5 news does story on Cooper’s rare illness
A//AS/19
= Meaedicaid approwval
1/5/19
- Re-hospitalized for viral infection/respiratory distress
1/12/19
- Discharged home
- KKI applied for insurance coverage beginning 1/23/2019
1/23/19
- Denial letter from insurance regarding intensive rehab program for
childremn with AFMNM (Only one in the country). **See attached letter
- Not medically necessary
= No referral from “Primary”™ treating Physician
- Does not meat MICG guidelines
- KKI says to sit tight, they will do Peer-to-peer review in a few davys
2 /30/19
= Peer-to-peer review: denial maintained
- ATt this point S different doctors have said they are unsure how to treat
Cooper and that he needs to go to Baltimore soon to get a care plan
from the doctors that are treating this disease. (Referral letters
obtained)
- Channel 12 news doing story on Cooper and the inability to get
medical care for him despite having insurance.
2/8/19

Filed rush appeal: ***See attached documents
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M<ESKESSOIN

InterQual® T.evel of Care Criteria
Acute Criteria

Review Process

Introduction

INntercual™ Acute Level of Care Criteria provide support for determining the medical appropriateness of
hospital admission, continued stay, and discharge. Acute Adult Criteria address the Observation, Acute,
INntermediate, and Critical levels of care. Acute FPediatric Criteria include these levels of care anmnd five
additional levels of Nnursery care (1T ransitional Care, Newborn Level |, Special Care Lewvel |, Neonatal
INntensive Care Lewvel I, and Neonatal Intensive Care Level I1W).

ACiult criteria are Tor review of patients = 18 vears of age. Pediatric criteria are for review of patients < 18
vears of age.

Important: T he Criteria reflect clinical interpretations and analyses and camnmot alone either resolve
medical ambiguities of particular situations or provide the sole basis for definitive decisions. T he Criteria
are intended solely for use as screening guidelines with respect to the medical appropriateness of
healthcare services and mnot Tor fimnal clinical or payment determinations concerning the type or level of
medical care provided, or proposed to be provided, to a patient.

Ywhen evidence in the medical literature to support the efficacy and effectiveness of the intervention or
service Iis absent, mixed, or unclear, criteria reflect the opinion of McockKesson's expert clinical
consJltants. It is based upon current best practice and is the product of an iterative process involving
multiple clinicians with diverse expertise in varied practice and geographic settings.

Reference materials

Reference materials are provided with the criteria and should be used to assist iINn the correct
iNnterpretation of the criteria.

- Abbreviations and Symbols List: Defines acronyms, abbreviations, and symbols used in the
criteria.
- Aldcohol Withdravval Assessment tool: A worksheet to document a patient's ClIvVvA-Ar score Tor

alcohol withdrawal.

Bibliography: References cited in the clinical content.

- Clinical Revisions: Provide details of changes to InterQual Clinical Criteria.
Drug List: Categorizes drug mnames and classes mentioned within the criteria.

o 2ol Mel esson Corporabion arnd sor one of its subsidiaries. All risgsht reserved. i

25
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InterQual Disclosure Updated 11/9/18

“The Clinical Content reflects clinical interpretations and analyses
and cannot alone either resolve medical ambiguities of particular
situations or provide the sole basis for definitive decisions. The
Clinical Content is infended solely for use as screening guidelines
with respect to the medical appropriateness of healthcare
services and not for final clinical or payment determinations
concerning the type or level of medical care provided, or
proposed to be provided, to a patient.”.... (Emphasis Added)
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MCG Disclaimer (shown on their website)

"Qualifled healthcare professionals may use our guidelines as a
tool to support medical necessity decisions, but they should not
use them as the sole basis for denying treatment or payment. Our
guidelines must be applied to individual patients on a case-by-
case basis and always in the context of a qualified healthcare
professional’s clinical judgment.” (Emphasis Added) (See
Attached)




February 19, 2019

Patricia MicSorley, Executive Director
Arizona Medical Board

1740 W. Adams St. Suite 4000
Phoenix, AZ 85007

Physician: J Tolson, M._.D.

License Number: 31688

Board Certified: Anesthesiology

Patient: Cooper

1D

DOB:

Denied Service: Inpatient Care, Rehabilitation Level 1

Dear Ms. VicSorley:

This office represents Cooper Leigh and has been asked to file a formal complaint with the Arizona
Medical Board against Dr. Jeffrey Tolson, M.D. for his negligent medical decision resulting in
Cooper’s delayed treatment for Acute Flaccid Myelitis, a rare neurological immune disease that

mimics polio.

INn its advisory role to healthcare providers that provide medically necessary services to ERISA
participants, the National Council of Reimbursement Advocacy (NCRA) and the Reimbursement
Advocacy Firm (TRAF) periodically brings to your attention non-compliance issues related to—

(1) Access to medically appropriate healthcare services consistent with clinical
review requirements under Arizona Statutes, Title 20, §20-1057.06, 520-
2501, §20-2532 and §20-2533 or any rule adopted pursuant thereto.

(2) Breach of fiduciary duties under 29 U.S.C. 1104 & 1109 including full and fair
review requirements under ERISA lawvw.

{(2) Any other health services furnished by a provider or supplier that are
reimbursable under 29 CFR section 2560.503-1 or any rule adopted

pursuant thereto.

We dispute Dr. Tolson’s decision to deny authorization for inpatient rehabilitation
services based on lack of authorization, because two of Cooper’s treating physicians with
expertise in _this field have documented the medical necessity of this reguested service
and Dr. Tolson does not have the clinical expertise to make an appropriate medical

decision in this matter, as shown and described below and on the attached exhibits:
- On 09/10/2018 at 3:00PWV, Cooper presented to an emergency room; multiple
tests were performed including a CT scan, X-ray, blood work, and anmn MRI. It was

determined that Cooper had developed a rare autoimmune disorder called Acute

The Reimbursement Advocacy Firm
ERMN ENTERPRISES, INC. 5856 Corporate Ave., Suite 110, Cypress, CA 90630, Tael: 714-995-6900, Fax: 714-995-69017, www.ernenterprises.org

FParitrrerirntg willr yvour to strengthen owur nation's healthrcare delivery sysiem



As described above, Cooper Leigh has been diagnosed with Acute Flaccid Myelitis, a rare
Nneurological imMmune disease that mimics polio. Being that this disorder is incredibly rare with the
first diagnosis in 2012, very few medical professionals have the appropriate clinical knowledge
and expertise to determine the medical necessity of different health services and therapies aimed

at treating this rare condition.

Two of the only physicians in the United States with direct experience in treating Acute Flaccid
Myelitis and other rare neurological disorders have documented the medical necessity of
Cooper’'s requested Iinpatient rehabilitation and referred him to The Kennedy Krieger Institute

(KKI1) in Baltimore, Marvyland.

Thus, Dr. Tolson’'s medical decision to deny the medical necessity of these services raises serious
concern regarding his competence and experience in treating such ailments.

As you know, Dr. Jeffrey Tolson is the Medical Director of Banner-Aetna in Arizona. Dr. Tolson is
an anesthesiologist specialist and he is board certified in anesthesiology. Dr. Tolson received his
medical degree from Ohio State University College of Medicine in 1991 . (See Exhibit G — Dr.
Tolson, Arizona iedical Board.) Here. Banner-Aetna has utilized an anesthesiologist to review
the medical necessity of treatment for a rare neurological autoimmune disorder.

Further, per the Milliman Care Guidelines Disclaimer (shown on their website), Milliman
Guidelines are not to be used solely as medical necessity criteria in place of a qualified health care
professional’s clinical judgment. It reads in pertinent part:

“Qualified healthcore professionols may wuse owr guidelimnes as a tool to support
medical necessity decisions, but they showld not use therm as the sole basis for denving
treatrmment or poyrmenit. Oear guidelines must be applied to individuaol patients o o
case-by-case basis and always in the context of o gualified healthcare professional’s

clinical judgrment.” (Emphasis Added.)

The sole use of UR software CANNOT replace an experienced, knowledgeable physician, nor can
it replace medical necessity determinations by the attending physicians.

Here, Dr. Tolson’'s letter states “"Based orn NMOG guidelines and the information we have, we’'re
denying coverage for this acute rehrabilitation facility admiission. The requirements for coverage
are: (1) requires intensive skilled nursing services; (2) requires two or more skilled therapy types
(e.g. physical, occupational, or speech therapy); (3} requires and is able to fully participate in
therapy for a rminimun of 15 hours per week (e.g. 3 hours per weekday); (4) needs close physician
involverment; and (5) shows continued measurable improvement with progress toward functional
qgoals for next level of care. The member doesn’t meet alfl of these requirerments.” (See Exhibit B —

Banner/Aetna Deniall)

Considering Dr. Tolson’s clinical background, it is evident that his expertise is not in rare
Nneuroclogical autoimmune disorders in pediatric patient, nor any remotely similar field. Dr. Tolson
did not utilize MICG guidelines in conjunction with the expertise of a qualified, competent medical
professional. Thus, it is clear that Dr. Tolson was not competent to evaluate the specific clinical
issues at hand and his medical decision is inconsistent with those of qualified professionals.

(3
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From: Lexie Hermandez

Date: 2/20/19 7:02 AR (GRATOS:00)

To: Ed Norwood sednorwoodd@Eermenterprises.org>=

Subject: Re: AF Medical Board - Complaint #4131=3, email 1 of 2 (PASSWWORD T FOLLOW)

Cooper has been approved for & weeks of rehabilitation?! Noww | just have to see if his spot is still available at KK or how long this se
how you helped us If you vwant. Just let Me knNnow vwhat | can do! Thank you! Thank you! Thank you!

Lexie 8 Cooper



Ed Norvwood

From: Lexie Hermande=

Sent: Sunday, May 05, 2019 S:51 P
To: Ed Norwood

Subject: Re: Testimonial

Cooper is making so mmuauch progress. It7s truly incredible. T swatched him take his first steps a few dayvs ago.
Something I vwasnt sure I would ever sce. I can’t even explain how incredible this place is at what they do for
children with spinal cord injuries. Thank you again for scetting us here.

T.exic

On Sun. Maxy S, 2019 at 7:16 PMNM IEd WNWorwood —ednorwoodddcermnmenterprises. ore™ wWrote:
So moved. So touched by your words T.exie.

Thank souwu.
How is Cooper doing™?

IBest,

EFd Norwood

Sent from my TF-MNMobile 4G 1L TE IDevice

———————— Original message ———————-—

From: Il.exie Hermandez —arharril (cooamail . cormm™—
IDate: S5/5/19 11:21 AN (GMNT-058:00)

To: Ed WNorwood —ednorwoodcermentierprisSces. Oorg =
Subject: Testimonial

I am so sorry that this took me s0o long but I wanted 1o be able to share how much Cooper has benefitted from
the treatment that was only made possible from yvour efforts.

Thank you again for evervthing!

Il.exic






aq. Documentation & Rebuttal Guidelines for Front (F) & Vl1id cycle (VM)

Scenario

ERN Recommended Note/Rebuttal

POSTSTAEBILIZATION NOTIFICATIOMN
F MNOTES (by ED personnel)

Health Flan contacted: [NANE OF PLAN OR CONTRACTED PROVWIDER =.2. Health RNet of
California, Inc.]

Title/Department contactecd: [PLAN OR CONTRACTED PROVWIDER e.2. Health MNet] Hospital
Notification Unit

Name of person spoke with (First & Last): John Doe

Fhone number first dialed: 800-995-73890

Phone number of last person spoke with/call back number/fextension: [PHOMNE NUMNBER AND
EXTEMNSION]

Crate, start and end time of call: 2/26/2019, 10:22 AN -1L0:50 AN

Authorization/stracking/reference number (if not Ziven, then note ): no
authorization/tracking/referaence number received.

IF AUTHORIZATION WAS RECEIWED:
How many dawys is this authorization for? WwWhat exactly is being authorized (e.g.. emergency
admission, appendectomy).

Notes from call: Notified [NADMNME OF REFPRESENTATIVE] at [NAMNE OF PLAN//CONTRACTED
PROWIDER] of patient presenting to the ED, needing emergency admission and requested
authorization as patient cannot be discharged safebhy.

NO HWVIO AUTHORIZATION WAS GIWVEMN (by

HMNO:

INnformed representative that under state law, thhey have 20 minutes from this call to
make a decision to authorize care or arrange for transfer to another fTacility. No
authorization/tracking/reference number was given during call (See 28 CCR §1=200.71.4
(B3 ().

READ DISCLAINMIER:
“Please mnote that while vyvou have issued a tracking/reference number for vour patient, under

ED AND IV Personnel)

F ED and IV Personnel) existing CA law, plans are required, within 20 minutes from initial contact, to authorize
poststabilization care or arrange for the prompt transfer of the enrolles to another hospital.
This tracking/reference # does not satisfy yvyour requirements under the law but constitutes
that contact was made in the event we do Nnot receive an authorization mumMmber from wou
withinm a half hour of this request. All services afterwards are deemed authorized (See 28 CCR
12O0.71.4 (a-c), HE&ES 1262 .8 (d)."
REFEREMNCE UR FAX COVWVER SHEET/HMO/WVMIAO CONTINUED FAILURE TO RESPOND FAX
COWVER SHEET FOR CIWVIRC
(% N e ]
Informed representative that under federal law, they have sixty (60) minutes from this
call to approve/disapprove care or arrange For transfer to ancocther Facility. N
authorization/tracking/referaencese number was given durimg call (See 42 CFR 422.11=2
(S22 IS,
READ DISCLAINMIER:
NO MAO AUTHORIZATION WAS GIVEN (by Plgase Nnote that while vou hawve issuedra tracl{ing/referenjce numMmber 'For Your patient, under
F existing MMedicare law, plans are required, within 60 minutes from initial contact, to pre-

approve poststabilization care or assume care of the beneficiary (wvia transfer, or at our
hospital if privileged). This tracking/reference # does not satisfy vour requirements under the
lawvw but constitutes that contact was made in the event we do Nnot receive an authorization
number from yvou within one hour of this request. Your financial responsibility for post-
stabilization care services it has Nnot pre-—approved ends when you assume care ofthe patient,
reach an agreement with our treating phvysician/PAa or the enrollee is discharged (See 42 CFR
422,113 (<X (3)).

©E©12019 ERNMN Enterprises,

9| Page

Imne. COMNFIDENTILAL & PROPRIETARY INFORMATION. DISCLAINMER: The intent of this training and consulting program is to present accurate
and authoritative information to the subject matter covered. It is presented with the understanding that ERN/The Reimbursement Advocacy Firm is not engaged in
the rendition of legal adwvice. If legal adwvwice is required, you should seek the counsel of an attorney with the expertise in the area of inguiry.
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NCR.A
REQUEST FOR AUTHORIZATION TO PROVWIDE POSTSTABILIZATION

SERWICES

T FROMA: IO E COM PLLARCE
o w PG ES:

PHOME: o TE=

RE: RECILUEST FOR AUTHORIZATICON TO PROWIEE P

POSTSTABEILIZATICON SERWICES

I:I ILfr=a=mt |:I Faor Raewisww I:I Plessse Cormrment |:I Plea=se Replw I Pleasese Recyole

AT Theis Cimee wwe are reqgueestins auvthorization T procide post-stabilization services To our insmraed. sas the cormtractimg rmeed ical
prowvider or health care service plan, you hawe 30 minutes (50 mMinutes (i Ffyow are an Vo glan pursuantto 42 CFR §327 2 3 1.3)
From receippt of thisc nortificationmn tTo prrowicdke s authorizatinn, or rmake a dedisicomn fo arcange transfer of the peatient. 1T o
o mot respoarnd o This notificatiany, aor CcormrmuunicaTo are inctent ta transtor thao paticntT and dao oot offectuate a transtor wsithim
& reasonable Time, thhe post stahbhilization serwvices shall be deemeaed autihwoarized and sh=ll be paid in accordances with the Kmoxx-
Koo Hoalth Carce Sorwvice Plamn Sact of 1975 [(Chapoor 2.7 [(commoncing swith Soction L2290} of Divisiomne 23 anad any roegualatiomn
adopted thercuandeasr or 42 CFR Fart 422 amnd any regulation adopited thersunder. Pleas= be adwisead that duse tao ElR owaer B o

corcerms, planmns must effectuate transfer vwithin 2 hours of notifying us of its ntent o deoe see, or th e ppatient wwill bee admitited
arvdd Thee prlaom wwill be respioancsible: To reimiizmrse for all serwvices gy o Thee Titme That traomnstfoer is offoectuataed pruarsuwamnmt To 28 R

5130, T G LFY.

Contact omnve of the followwing Case fWianagers to prowvide authorrization for the statutoriby deermed authorized services.
PO MUE {300 S el e 3ol 3 3 Pl P 0 T e — e e PAPEE {30 ) S ool 3o S0 0o

Commments: PLEASASE Fax LT HORIZSTICORN FRHLUFVIEER T 00 [eEoaox | s — e

It wou mocad oy furthoer innfFormation,. ploaso contaco: Carc Coordination Dopartrmomnt 60 (o) mece—emsom o r Fose (oo s —some .
Irn=e=rt comfidemntial ity A/ HIF 2% statermrmiemnt baere

2 2FAS



WVMIAO CONTRACTED WITH TREATING PHYSICIAN

FROMN: JOE COMNMPLIANCE

TO:

FA: PAGES:

PHOMNE: DATE:

RE: MIAO CONTRACTED WVWITH TREATING i

PHYSICLAN

I:I Urgent I:l For Rewvieww I:l Please Comrment I:l Please Reply I:l Please Recycle
Patient Admitted On (date/time), >0 {("Health Plan™)} was notified that the abowve patient is stable after being
treated in thhe ER and requires post-stabilization care. On (date/time} we received a denial from Health Plan stating that
Ffurther poststabilization care at our hospital has been denied. Howewver, it has come to our attention that the treating

phwysician is contracted with vour plan. Please be advised that when a treating physician is contracted with an MAO, CHNMS
wviewvws hirm or her “"as the plan™ for the purposes of thheir rules anmnd guidance. Here, the inpatient admission order by ywour
contracting treating physician constitutes a favorable determination. Please issue immediate authorization to our hospital
within sixty (60) minutes as required by 42 CFR §422.113 (c)(2) to preserve the beneficiary s continuity of care.

Please contact one of the following Case ZWianagers to issue immediate authorization.
NANIE {>0O0C0) OO0 NAMNWIE {20O0C0) OO0 NANMNIE {2>O00C0) OO0

Comments: PLEASE FAX AUTHORIZATION NMUMNIBER T (30X} >

IT wouwu need any further information, please contact: Care Coordination Departrment @& () xxM-2XXX OF Fax (3] 20—

Insert confidentiality/HIPAA staterment here -

2/27/19



NOTIFICATION OF WIAOO DISAGREEIVIENT OF CARE

TO: FROMN: JOE COMNPLIANCE
A PAGES:

PHOMNE: DA TE:

RE: NOTIFICATION OF MACO DISAGREEMENT i

OF CARE

I:I Urgent I:l For Rewvieww I:l Please Comrment I:l Please Reply I:l Please Recycle
Patient Admitted On (date/time), >0 {("Health Plan™)} was notified that the abowve patient is stable after being
treated in the ER and requires post-stabilization care. On (date/time) (Doctor Name) at Health Plan informed our phwysician
during peer to peer review thhat Health Plan has denied further poststabilization care at our hospital. This notice serwves as a

formal NOTICE OF DISAGREEIVIENT OF CARE under 42 CFR 4Z22_.113 {c){3) which outlines the “Ernd of NA orgarnizatiorn’'s
Fimanrnciaf respornsibilityv" arnd states: Thhe NMNMA orgarnization’'s fimnanrmnocial respornsibilityv for post-stabilizatiorr care services it fras noft
pre-—approved errds vwherr—

(i) A plarn physiciarn with privileges at the treating hospital asswmmes respornsibifiey for the ernroffee’'s care:
(7)) A plar plhyvsiciaorn assirmes resportsibility for tHhe enroffee’'s care throwugfr tramnsfer;
(FiF) Arr NWEA OrgariiZa tior represertative arda the ftreagtinng phwvsiciarn reackh arn aogrecrmerst correerrning the enrofflee’'s care: or
(fv) ThHe ernmrolfese is dischaorged.
Under existing federal law, Medicare Advantage Plans are reqguired to pray for all care up until thhey assume care of the
patient, reach a peer to peer agreement, or the patient is discharged. Anvy peer to peoer review denial of poststabilization

services is an automatic decision/selection to assume care of, or transfer the patient as soon _as possible pursuant to 42 CFR

5422.113 {c) abowve.

As of thhe above (date/time), Health Plan has failed to initiate assuming care of or transferring the patient. (Please be advised
Tthat for patients pending admissiorn, If Health Plan fails to assurme care of or transfer the patient within a reasonable tirme, the
patient will be admitted to limit overflow and delays in our ER).

Contact one of the following Case WManagers to effectuate transfer immediately and/or provide authorization for.
MNANWIE {20O0C0) OO0 NAMNWIE {20O0C0) OO0 NANMNIE {2>0O00C0) 2O0OC-2CCCC

Comments: PLEASE FAX AUTHORIZATION NMURNBER TO (XX} XXX

1If wou need any further INformation, please contact: Care Coordination Departrmemnt & (2€dxx]) XXX-2XXXX OF Fax () >3-,
Insert confidentiality/HIPAA statement here -

2/27/19



Presenter: Ed Norwood

WWW.ernenterprises.org

(CDC):

CONTACT US:

Ed Norwood, President

ERN/The National Council of Reimbursement
Advocacy

ednorwood@ernenterprises.org

(714) 995-6900 ext. 6926
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YOU FIGHT FOR THEM

WE FIGHT FOR YOU
%(me f /o MEDICALLY APPROPRIATE HEALTHCARE.




