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concurring.

CONEN, Circuit Judge

Thi s case concerns a nedi cal
researcher's failure to disclose
his industry funding on a nunber of
grant applications that he
submitted to the Nationa
Institutes of Health

(NIH). The undi scl osed fundi ng

i ncl uded several mllion dollars
from pharmaceuti cal conpani es
maki ng the drugs that the NIH paid
the researcher to eval uate.

On this appeal we mnust deternine
when a private party can properly
bring a suit under the False Cains
Act's qui tamprovision, 31 U S.C
§ 3730(b), which allows an

i ndi vidual to sue on the
governnent's behal f for damages
caused by another party's false

cl ai nms. Congress has changed
several times the rules limting
when a private party can bring a
qui tamsuit under the False O ains
Act. W nust resolve which of two
versions of the Act apply to the
various grant applications that the
researcher submitted to the NIH and
what effect each version has on the
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clains it controls.

A recent Supreme Court deci sion,
Hughes Aircraft Co. v. United
States ex rel. Schuner, 520 U.S.
939, 117 s. C. 1871, 138 L. Ed. 2d
135 (1997), discussed the
retroactivity of the 1986 G assley
Amendnent s, Congress's | atest
change to the Act's qui tamrules.
Appl yi ng Hughes, the District Court
concl uded that Erdem Cantekin, the
appel l ant, could not pursue qui tam
cl ai ns based on grant applications
that Charl es Bl uestone, the

resear cher and appell ee, submtted
bef ore Cctober 27, 1986. Although
our reasoning differs fromthe
District Court's, we wll affirm
its ruling on these applications
submtted in 1986 or earlier

For Cantekin's remaining qui tam
claim which was based on an
application submtted after the
effective date of the 1986
anendnments, the District Court
granted summary judgnent in favor
of Bluestone and the ot her

def endants because the Court

concl uded that Bl uestone did not
knowi ngly omt his industry funding
fromthe application. Contrary to
the District Court, we concl ude

t hat genui ne factual disputes
precl ude summary judgnment on

whet her Bl uest one know ngly
subnitted a false claim!?

Bot h the appellant, Erdem Cantekin,
and the appellee, Charles

Bl uest one, are professors of

ot ol aryngol ogy at the University of

! The University of Pittsburgh

and Children's Hospital of

Pi ttsburgh joi ned Bluestone in
appl ying for various grants and
were al so naned as defendants. For
conveni ence, we have referred

t hr oughout our opinion to the

cl ai ns agai nst Bl uestone, but our
anal ysis applies equally to the

ot her nanmed defendants.



Pi ttsburgh's nedi cal school and
have worked together on research
since the early 1970s. As part of
their coll aboration, they created
the itis Media Research Center to
i nvestigate acute otitis nedia and
otitis nedia with effusion, two ear
di seases conmon in children

Much of the research they conducted
t oget her focused on testing the
effecti veness of various
antibiotics, such as anoxicillin,
intreating the different types of
otitis nmedia. This research was
particularly significant because
whil e the drugs are widely used,
controversy continues about the
desirability and effectiveness of
using antibiotics for these
conditions. Not only are there

medi cal reasons for worryi ng about
unwar r ant ed use of anti biotics, but
al so according to Cantekin's brief,
t he public spends over half a
billion dollars annually buying
antibiotics to treat the various
forms of otitis nedia.

To pursue the research on
antibiotics, Bluestone submtted
nunerous grant applications to the
NI H t hr oughout the 1970s and 1980s
and ultimately was awarded

approxi mately $ 17.4 nmillion. At
the sane tine, Bluestone began
recei ving funding from vari ous
phar maceuti cal conpanies to test
the effectiveness of their
antibiotics in treating otitis
medi a. Collectively, this industry
funding total ed approximately $ 3.4
mllion

Cantekin clainms that as early as
1976, he raised with Bluestone his
failure to list his industry
funding on his N H grant
applications, but Bl uestone

al | egedly brushed himoff, saying
that he was not going to tell the
"federal feather nerchants" because
it was "none of their business" and
woul d "rmuddy up the waters." App.

at 523. Cantekin al so disputed

Bl uestone's interpretation of
research results, in particular the

results of several industry-funded
st udi es.

In May of 1987, Cantekin wote to
the NI H conpl ai ni ng about

Bl uest one' s conduct, but the NIH
chose to take no action, instead
deferring to an investigation
conducted by the University of

Pi tt sburgh. When the university
announced on June 22, 1987 that it
had cl eared Bl uestone of any

wr ongdoi ng, the NI H dropped the
matter. Dissatisfied with the
university's investigation and with
the NNH s reliance on it, Cantekin
later testified before the United
St ates House of Representatives at
hearings investigating scientific
fraud in federally funded research

VWil e the congressional report from
t he hearings was pending, the NIH
decided to conduct its own inquiry
into Bluestone's conduct. The
resulting report by Howard Hyatt,
then director of the NIH s Division
of Managenent Survey and Revi ew,
concl uded that Bl uestone and the
Qitis Media Research Center had
"not generally disclosed to NIH the
extent of its industry-sponsored
research." App. at 508. But Hyatt
continued that since the grant

i nstructions were amnbi guous,

Bl uest one' s conduct was excusabl e.
Hyatt al so rejected Cantekin's

clai mthat Bluestone's research
results were biased.

On Septenber 10, 1990, the House
rel eased its report, which

di scussed ten cases where grant

reci pients had engaged in

m sconduct. See HR Rep. No. 101-
688, Are Scientific M sconduct and
Conflict of Interest Hazardous to
Qur Health?, 19th Report, Committee
on Governnent Operations, 101st
Cong., 2d Sess. (Sept. 10, 1990).

Bl uest one' s case was i ncl uded anong
the ten. The House report
excoriated both the University of
Pittsburgh's investigation as well
as Hyatt's report and chal |l enged
many of their findings. Severa
nonths |ater, in Decenber of 1990



the NTH i ssued a new report by the
agency's recently created Ofice of
Scientific Integrity (OSlI), which
had reopened the agency's inquiry
into Bluestone's conduct. Dr.
Suzanne Hadl ey, then Acting Deputy
Director of OSI, was in charge of
this second NIH i nvestigation. Her
affidavit explained that the OSI
report

reconmended that the Director
of NIH require that Dr.

Bl uest one be place on a

peri od of five years of

adm ni strative oversight for
having failed to disclose his
private pharmaceuti cal
conpany research to NIH and
havi ng anal yzed the data from
NI H-funded research in a
manner bi ased towards the
effecti veness of the
antibiotics he had eval uated
wi th public nonies.

App. at 481.

To illum nate how Bl uestone's
failure to disclose his industry
fundi ng coul d have affected the
NIlH s approval of his grants,

Cant ekin provi ded the foll ow ng
overvi ew of the application
process. Applications are first
assigned to one of several
institutes within the NIH In

Bl uestone's case, his applications
were sent to the National Institute
for Neurol ogi cal, Communication

Di sorders, and Stroke, which then
forwarded themto the Comuni cation
Di sorders Review Comm ttee (CDRC),
one of the review conmmittees within
the institute. Areview conmttee
is the body primarily responsible
for evaluating the nerits of
applications |ike Bluestone's. Each
review commttee is conposed of
experts who are not N H enpl oyees
and are paid per diemfor

eval uating the applications.
Frequently, the review comittee
nmenbers have thensel ves received
NlH grants in conducting their own
research.

The review conmttee takes two
votes on an application. The first
vote is to "approve" or

"di sapprove" the requested grant;
recei ving approval at this stage,
however, does not assure that the
application will be funded. The
application may still be rejected
based on the second vote, which
establishes a "priority score.” To
determine the priority score, each
nmenber of the review committee

gi ves the proposal a score between
1, for the highest priority, and 5
for the | owest. Each nenber's score
is then added together, the tota
is divided by the nunber of
menbers, and the resulting average
is multiplied by 100, yielding the
final priority score. Thus, the

hi ghest priority score possible is
100 and the [ owest 500.

In 1984, Bluestone and Children's
Hospital of Pittsburgh subnmitted an
application to extend an earlier
grant by five years. Their first
request for an extension received a
priority score of 154 and was not
funded, but |ater Bluestone and the
Qitis Media Research Center
submtted a revised application
that received a priority score of
131, which was good enough to
recei ve fundi ng.

If we conbine the NNH s nethod of
calculating the priority score and
t he rough gui deline that an
application with a score of 154 or
hi gher woul d not receive funding,
at least around the tine that

Bl uestone' s applicati on was

consi dered, we can see that one or
two nmenbers can easily raise an
applicant's priority score above
the cut-off for funding. For
exanpl e, votes of 1, 1, 1, 1, and 5
yield a priority score of 180; and
votes of 1, 2, 1, 1, and 3 yield a
score of 160. Even votes of 1, 1
1, 1, and 3 could place an
applicant on the edge of rejection
with a priority score of 140

After the priority vote, an
executive secretary, who functions



as a staff menber for the
conmittee, wites a report
describing the review comittee's
del i berations and submits the
report to the Council of the
Institute. The council receives
applications fromthe various
review comittees within the
institute and nmakes the fina
determ nati on of which applications
wi Il be funded. Council nenbers,
like the review conmttee nenbers,
are not NI H enpl oyees and are
chosen for their expertise in their
field. Unlike the review conmttee
menbers, however, council nenbers
are appointed to serve for four-
year terms.

Once a nulti-year grant has been
approved for funding, N H assigns
the grant to a "program

adm nistrator,” who is in charge of
adm ni stering the grant. Each year
the grant's principal investigator
Bl uestone in our case, and the
grantee institution nust subnmt a
speci al continuing application, or
progress report. These progress
reports are "nonconpetitive" in
that funding during the allotted

ti me has already been approved. The
pur pose of the progress reports is
to informed the NIH of how the
research is advancing, identify the
anmount of the budget for the next
year, and provide information about
key personnel engaged in the
research.

Two of the five nenmbers of an NIH
review commttee that voted to
approve one of Bluestone's grants
stated in affidavits that if they
had known about his industry
funding, it would have affected
their decision. Dr. Perkell, one of
the review committee nmenbers, said
t hat Bl uestone's undi scl osed

i ndustry funds were not "common
know edge." He conti nued:

It is nmy opinion that had Dr.
Bl uest one di scl osed his

rel ati onships with the
private pharmaceuti cal

i ndustry, the conpeting
renewal application of NS
16337 which canme before the
Revi ew Committee of which
was a menber woul d have been
eval uated nore critically
with regards to: demands on
i nvestigator tine, possible
conflicts of interest, the
effects of bias on the value
of the proposed studies,

saf eguards in the study
design to ensure unbiased
interpretati on and eval uation
of the results of the
proposed studies. The nore
critical evaluation would
have had an inpact on the
recomendati on for approval
and on the priority score.
The inpact on the priority
score | gave woul d have been
mat eri al and negative. In ny
opi ni on, based on ny

know edge of past behavior of
nmy fellow nenbers of the
Revi ew Committee in

eval uati ng and assi gni ng
priority scores to several
hundred ot her applications

t he i npact on the overal
priority funding score would
have been material and
negati ve.

App. at 473-74.

Dr. Schwartz, the chair of the
review committee, also stated in an
affidavit that she was unaware of

Bl uestone's industry fundi ng and
that had she known, it woul d have
had a "material and negative"
effect on her evaluation of the
application. She explained that a
researcher who receives substanti al
fundi ng froma pharnaceutica
conpany can be subtly biased in
favor of finding that the conpany's
drugs are effective. Disclosure of
this potential source of bias is

i mportant to reviewers even if the
grant mght be ultimtely approved
since the review conmttee m ght
not approve the application unti
certain additional safeguards are

i mpl enent ed. "When bias, or



potential bias, are reveal ed by

di scl osure of a funding source with
a vested interest in the outcone of
the research, reviewers are alerted
to |l ook for defects in the
experimental design which could
conprom se the work proposed.” App
at 1125. El sewhere, she expl ai ned:

A bias experinenter can still
performvalid work, but the
experinments nust be carefully
designed so that enrolled
patients are randonly
assigned to different test
groups, objective criteria
for measuring function are
used, and both subject and
observer are blinded as to
whi ch experinmental condition
(i.e. new drug, current
standard drug, or other
control substance) applied to
a particul ar subject.
Appropriate statistical tests
nmust be applied to the data
to assure that
interpretations of efficacy
of the test drugs are valid.

I d.

The three other nmenbers of the
review conmittee, Drs. Mller,
Meyer hof f, and Goode, all submtted
affidavits saying that they were
aware of Bluestone's industry
funding. Dr. MIller, for exanple,
stated that "I was fully aware that
Dr. Bl uestone was receiving very
substantial support fromprivate
phar maceuti cal conpanies to do drug
efficacy studies. . . . | was not
at all troubled by the fact that

Dr. Bl uestone was receiving such
fundi ng." App. 1104-05.

None of the three, however,
informed Drs. Perkell or Schwartz
of this outside funding. Dr.
Schwartz's affidavit notes that the
other commttee nenbers did not
menti on Bl uestone's undi scl osed
funding at the review conmittee
nmeetings, nor did they "raise the

i ssue of possible conflicts of

i nterest or of the adequacy of

saf eqguards to control against bias
in the interpretation of study
results...” App. at 1125.

We have jurisdiction pursuant to 28
U S C § 1291, and we exercise

pl enary review of a district
court's grant of summary judgnent.
Barnes v. Anerican Tobacco Co., 161
F.3d 127, 138 (3d Cir. 1998). On a
motion for summary judgnent, a
court nust determ ne whether the
evi dence shows that "there is no
genui ne issue as to any materi al
fact and that the noving party is
entitled to judgnment as a matter of
law. " Fed.R Giv.P. 56(c). Factua

di sputes invoked to resist sumary
j udgrment rmust be both material in
the sense of bearing on an
essential elenment of the
plaintiff's claimand genuine in
the sense that a reasonable jury
could find in favor of the
nonmovi ng party. Anderson v.

Li berty Lobby, Inc., 477 U S. 242,
248-251, 106 S. C. 2505, 2510-12,
91 L. Ed. 2d 202 (1986). A court
shoul d not prevent a case from
being presented to the jury sinmply
because the court favors one of
several reasonable views of the

evi dence, for "the judge's function
is not hinmself to weigh the

evi dence and deternmine the truth of
the matter but to determ ne whether
there is a genuine issue for
trial." Anderson, 477 U S. at 249,
106 S. . at 2511.

We begin with the threshold issue
of which grant applications can be
subject to a qui tamsuit. Prior to
the 1986 anendnents to the Fal se
Clains Act, a private party was
barred frombringing a qui tamsuit
if the action was "based on

evi dence or information the
Governnent had when the action was
brought." 31 U S.C. 8§ 3730(b) (4)
(1982 ed.). The government itself,
of course, could still bring suit
for such a violation; only private



parties were barred from seeking
recovery. The inplicit logic of the
pre-1986 | aw was that if the
government had the rel evant

i nformati on before the plaintiff
initiated suit, then the governnent
nmust be aware of the false clains
and didn't need the assistance of
private parties to ferret them out.
And if the government knew about
the information yet did nothing,

t hen the government probably

t hought the suit meritless, and any
private action was apt to be
spurious, driven only by the lure
of the Act's sizabl e damages.

Despite the pre-1986 | aw s
legitimate ai mof preventing
spurious suits, its bar for qui tam
suits inmperfectly achieved its

pur poses for a variety of reasons:
1) the government |acks the
resources to investigate and
prosecute all false clains even
when the government has infornmation
reveal ing fraud; 2) a governnent
official who is deened to "have"
the informati on may not recognize
t he connecti on between the
informati on and a particular fal se
claim 3) the official may have an
interest in not bringing the fraud
to light for a nunber of reasons,
such as an interest in protecting
the official's or the agency's
reputation; and 4) other

mechani sms, nore directly focused
on the nerits of a suit, are

avail able for filtering out
spurious clainms. Congress was al so
concerned that under the old | aw,
whi st| ebl owers who cane forward and
exposed fraud to gover nment
officials before filing suit were
| ater being barred from bringing a
qui tamsuit. Indeed, as our

di scussi on bel ow makes cl ear
Cantekin's case itself illustrates
this consequence of the pre-1986

I aw.

Wth the enactnment of the G assley
Amendnent s, Congress generally gave
greater scope to qui tamsuits.
Among ot her changes, such as

i ncreasi ng the damages from doubl e

to treble the harm caused, and

i ncreasing the percentage that a
qui tamplaintiff received of those
damages, conpare 31 U S.C

88 3730(a) and (c) (1982 ed.) with
31 U S.C 88 3730(d)(1) and (2),
the anendnents also elimnated the
old law s bar to qui tamsuits.

Instead of prohibiting all qui tam
suits that are based on information
t he governnment "has" when the suit
is brought, the G assley Anendnents
i ntroduced a new standard: a qu
tamsuit will be barred only if it
is based on information that was
"publicly disclosed" at various
hearings, in certain types of
reports, or by the nedia. 31 U S. C
§ 3730(e)(4)(A). Information that

t he governnment "has," but that was
never publicly disclosed, does not
bar a qui tamsuit. Even if there
is "public disclosure”™ within the
meani ng of the G assley Amendnents,
a qui tamsuit can still go forward
if the plaintiff is an origina
source of that publicly disclosed
information. 31 U S.C

§ 3730(e)(4)(B). An original source
is defined as soneone who has
"direct and independent know edge”
of the information and who has
"voluntarily provided" the
government with the information
before the suit was initiated. Id.

G oundl ess suits are addressed in
part by provisions requiring that
all qui tamplaintiffs submt
sealed information to the
government before the suit
proceeds. After reviewing this

i nformation, the governnent can
deci de whether to join the suit,
allow the private party to continue
al one, or, nost significantly,
dismss the suit. See 31 U S. C
88 3730(b)(2) and (c)(2)(A).

In Hughes Aircraft Co. v. United
States ex rel. Schuner, 520 U.S.
939, 117 s. C. 1871, 138 L. Ed. 2d
135 (1997), the Supreme Court held
that the 1986 anmendnents did not
apply retroactively to conduct
occurring prior to the amendnent's



effective date. The Court stated in
a footnote, however, that since in
Hughes both the "fal se claim

subm ssion" and the "disclosure to
t he governnment" of the fraud
occurred before the effective date
of the 1986 anendments, the Court
did not have to address whi ch of
the two events shoul d be used for
determning retroactivity. 520 U. S
at 946, n. 4, 117 S. C. at 1876,
n. 4.

I n appl yi ng Hughes, the District
Court concluded that for all of

Bl uestone's grant applications
submitted prior to the 1986
effective date, the date of

"di scl osure to the governnent" al so
occurred before Cctober 27, 1986.
Thus, the District Court decided
that, as in Hughes, it did not have
to resol ve whether the discl osure
date or the date of subm ssion
controls.

Al t hough the parties sharply

di spute whet her there was

"di scl osure to the governnent"
prior to the 1986 effective date,
we need not resolve the issue. W
concl ude that even though the
Supreme Court did not expressly
reach i n Hughes whet her
retroactivity is determ ned based
on the submi ssion date or the

di scl osure date, the Court's

anal ysis strongly supports using
the former, i.e., the date the

al l egedly false claimwas

subm tted. And once we use the
subm ssi on date and apply the pre-
1986 law to all grant applications
submitted prior to the COctober 27,
1986 effective date, there can be
no doubt that before Cantekin began
his qui tamsuit, the governnent
"had" the information upon which it
was based.

By the time Cantekin filed his
conplaint in the District Court on
April 29, 1991, the House had
conducted its hearings and issued
its report, and the NIH had i ssued
both Hyatt's nenp and the |ater
report by the Ofice of Scientific

Integrity. These events

unquesti onably establish that the
government had the information on
whi ch Cantekin's suit was based.?
Thus, the only live issue is why we
shoul d use the submni ssion date for
determining retroactivity.

VWhen the Supreme Court concluded in
Hughes that the G assley Anendnents
shoul d not be applied
retroactively, the Court recognized
that knowi ngly submitting a fal se
claimis illegal under both
versions of the statute. The Court
al so noted that under both the
anended statute and the previous
statute, the total anount of a
defendant's liability does not
depend on who sued; the defendant
nmust pay the sane amount regardl ess
of whet her the governnment or a qui
tamrel ator brought the action.
Nonet hel ess, the Suprenme Court
reasoned that the anendnent's
change in when qui tamsuits can be
brought does inpose new penalties
on def endants.

VWil e we acknow edge that the
monetary liability faced by

2 Cant eki n obj ects that when
the District Court granted summary
j udgnment agai nst his pre-1986
clains, the Court erred by
converting a 12(b)(6) notion into a
nmoti on for sunmary judgnent without
first giving adequate notice and an
opportunity to respond. See, e.g.
Rose v. Bartle, 871 F.2d 331, 342
(3d Gir. 1989). Cantekin raised
this point in a notion for

reconsi deration, but the District
Court rejected the argunment, noting
that under Rose a failure to give
noti ce can be excused if

"harm ess.” 1d. Since we evaluate
retroactivity based on the

subm ssion date, and since it is
undi sputed that Cantekin's suit was
filed after the NIH and
Congressional investigations, we
concl ude that any error stemm ng
fromthe conversion of the notion
was i ndeed harnl ess.



an FCA defendant is the sane
whet her the action is brought
by the Governnent or by a qui
tamrelator, the 1986
amendnment elimnates a
defense to a qui tamsuit --
prior disclosure to the
Governnent -- and therefore
changes the substance of the
exi sting cause of action for
qui tam defendants by
"attaching a new disability,
in respect to transactions or
consi derati ons al ready past."

520 U.S. at 948, 117 S. C. at 1877
(citations omtted). After noting
that the 1986 anendments elinm nate
a defense, the Court comrented that
t he anendnents also in effect
create a new cause of action
because the courts are open to an
expanded cl ass of plaintiffs.

We think this reasoning would be in
deep tension, if not outright
conflict, with using the date of

di scl osure instead of the date of
subm ssion for determ ning
retroactivity. Qur primry
rationale is very sinple. If we

i nvoked the disclosure date to
apply the amendnents to a fal se
claimsubmtted before the
anendnment's effective date, then
the new penalties listed by the
Court, i.e., the loss of a defense
and the creation of a new cause of
action, would be inposed after the
def endant acted. The reason that
using the disclosure date would
have this effect is that the
defendant' s conduct ends with
submtting the false clains; the
defendant is not the one, or at

| east not usually, who nakes the
di scl osure to the governnent. Since
the Court rejected in Hughes an
application of the G assley
Amendnents that would allow the | aw
to "attach new disabilities" to
conduct committed prior to the
anendnment' s passage, we think the
Court inplicitly forecl osed using
t he di scl osure date

Anot her problemw th using the date
of "disclosure to the governnent"
to determine retroactivity is that
it is not clear what test should be
applied to determne that date. The
Supreme Court's phrase "disclosure
to the governnment," straddles the
1986 anmendnent's "public

di scl osure"” | anguage and the pre-
1986 standard of "information the
government had." By speaking of

di scl osure "to" the government,

rat her than disclosure "by" the
governnment, the Suprenme Court's

| anguage may suggest that the Court
was referring to the pre-1986
"gover nnent know edge" test. The
"governnent know edge" test is
primarily focused on what other
peopl e rel ease to the gover nnent
whil e the amendnent's "public

di scl osure” test has a substanti al
enphasis on information rel eased by
gover nient On the other hand, the
Supreme Court's phrase, "disclosure
to the government," does not
accurately capture the pre-1986 | aw
since the governnent could "have"
the informati on within the neaning
of the pre-1986 test based on what

t he governnment |learned fromits own
i nvestigative efforts. And by
speaki ng of "disclosure,” and not

i nformati on the governnment "has,"
the Suprene Court's | anguage is
suggestive of the "public

di scl osure" test.

Regardl ess of how one parses the

| anguage, however, the real problem
i s that choosing between the pre-
and post-1986 standards injects a
kind of circularity into the
retroactivity analysis. To
determ ne the date of "disclosure
to the government,"” we mnust apply
either the pre-or post-1986 test in
order to decide whether we will
apply the pre- or post-1986 test to
the alleged false claim This
awkward need to stipulate at the
out set what our analysis is
supposed to deci de reinforces our
conclusion that the date the claim
was submitted shoul d determ ne the



retroactivity of the G assley
Amendnent s. 3

The District Court noted in passing
that a NNnth G rcuit opinion

deci ded before the Suprenme Court's
opi nion in Hughes, relied on the

di scl osure date for determ ning the

8 It is true that a court could
apply pre-1986 law to assign a date
to the "disclosure to the
government" and yet still find that
post-1986 | aw should ultimtely
control the claim For exanple,
suppose that after the defendant
submtted a false claimin 1985

the plaintiff inforned the
government of the fraud in 1987,
filed a qui tamsuit in 1988, and
qualified as an original source.
Even if we applied the pre-1986 | aw
to date "disclosure to the
government," we woul d not bar the
plaintiff's suit. This foll ows
because the date that the
government | earned of the fraud,
i.e., sonetinme in 1987, was after
the effective date of the 1986
anendments. And once we applied the
amended | aw, we woul d see that the
plaintiff could go forward with the
suit since the plaintiff is an
original source, and no public

di scl osure occurred aside fromthe
plaintiff's suit.

The circularity of our presupposing
pre-1986 law isn't really

el i m nat ed, however, just because
in a certain class of cases using
the pre-1986 law to assign a date
to disclosure | eads us to apply
post-1986 law. W still need a
justification for applying the pre-
1986 | aw at the outset when it may
forecl ose many cl ains that the
post - 1986 di scl osure test would
not. We could, of course, appeal to
t he considerations cited in Hughes
for using the pre-1986 | aw. But
once we adopt those argunents, we
have reason to abandon the "date of
di scl osure"” altogether as a way of
determning retroactivity.

retroactivity of the G assley
Amendnents. See United States ex
rel. Anderson v. Northern Tel ecom,
Inc., 52 F.3d 810, 814 (9th Cir.
1995). The main problemwth
Anderson is that its reasoning
rested heavily on the point that
"the 1986 anmendnent did not change
t he | egal consequences of
[defendant] Northern Tel ecom s
conduct." 52 F.3d at 814. Since
Hughes rejected that position and
enphasi zed that the G assley
Amendnents do "attach new
disabilities" to a defendant's past
conduct, we think that Anderson's
aut hority has been undermi ned. In
short, we conclude that we shoul d
use the date the clai mwas
submtted for determ ning the
retroactivity of the G assley
Amendnent's "public disclosure” bar
to qui tamsuits.

Di d Bl uestone know ngly submit
fal se clains?

Not all of Cantekin's clainms were
based on grant applications
submtted prior to Cctober 27,

1986. On January 28, 1987,

Bl uest one subnmtted a new grant
application without listing his

i ndustry fundi ng, and he again
failed to disclose when he revised
the application on May 1, 1987. The
District Court dismssed Cantekin's
qui tam cl ai m based on this revised
application because the Court

concl uded on sunmary judgnent that
t he evidence "does not permt a
finding that Dr.

Bl uest one' knowi ngly' submtted

fal se or fraudulent clainms to the
government." App. at 1627.

The Fal se Cl ains Act defines
"knowi ng" and "know ngly" as

i ncluding a defendant's "actua
know edge, " "deli berate ignorance,"
or "reckl ess disregard" of the
truth or falsity of information in
the defendant's claimto the
government. 31 U S.C. 8§ 3729(b).
The statute adds that "no proof of
specific intent to defraud is
required.” 1d. In applying these



standards to the record before us,
we must heed the basic rule that a
defendant's state of mind typically

shoul d not be decided on sunmary
j udgnment. See, e.g., Hunt v.
Cromartie, 526 U S. 541, 119 S. C.

1545, 1552, 143 L. Ed. 2d 731
(1999).

The District Court's primry
rationale for granting summary

j udgrment was that the grant
application and instructions were
uncl ear. Before we address whet her
the instructions are anbi guous, or
nore properly whether there is no
genui ne di spute that they are, we
note that Cantekin stated in his
affidavit that he specifically

i nfornmed Bl uestone that he should
di scl ose his private funding.

In 1976, when Dr. Bl uestone
and | were applying for
various NIH grants, | raised
with Dr. Bluestone the
guesti on whet her he, as
princi pal investigator,
shoul d not be disclosing to
NIH his other research
support, especially from

phar maceuti cal conpanies. Dr.
Bl uestone replied that it was
"none of their business,"” and
that he was not going to tel
the "federal feather

nmer chants" because it woul d
"muddy up the waters." Dr.

Bl uest one added that "idiots
i ke Buckm nster Ranney woul d
not understand.” Dr.

Buckm nster Ranney was an

NI H enpl oyee working with the

National Institute of
Neur ol ogi cal , Communi cative
Di sorders, and Stroke

("NINCDS") with whom Dr.
Bl uest one had deal t.

App. at 523. This affidavit not
only creates a genui ne di spute that
Bl uest one "know ngly" omtted his

i ndustry funding, but it also

provi des evi dence that Bl uestone
had the specific intent to defraud,
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proof of which is not required for
a violation of the False Cains
Act .

Even apart fromthe evidence that

Bl uest one was specifically informed
that he shoul d di sclose his

i ndustry fundi ng, we concl ude t hat
there is anple evidence that the
instructions are clear. O her
menbers of Bluestone's Qtitis Media
Research Center correctly foll owed
the instructions and discl osed
their outside research funding,

i ncluding private sources. App. at
38. Simlarly, one of the NIH
review commttee nmenbers, Schwartz
stated in her affidavit that:

| have witten or helped to
write nunerous N H grant
applications for fellowships,
research grants, program
projects and training grants.
As principal investigator |
have held an RO1 grant from
NI H whi ch has been
conti nuously funded since
1972 invol vi ng seven
conpeting renewal s and
several revised resubm ssions
| have al ways found
directions for conpleting the
"ot her support” pages of NH
grant applications to be
unambi guous.

App. at 439-40. Anot her nenber of
the review conm ttee, Perkell
submtted a simlar affidavit
saying that he had applied for and
recei ved a nunber of NIH grants and
found the "other support” section
to be unanbi guous.

A review of the instructions

t hensel ves suggests that they
clearly indicate that industry
fundi ng shoul d be disclosed. On the
page that instructs applicants to
list their "other support," the
form provi des:

For each of the professionals
naned on page 2, list, in
t hree separate groups: (1)



active support;

(2) applications pending
revi ew and/ or funding;

(3) applications planned or
bei ng prepared for
subm ssi on. |nclude al
Federal , non-Federal, and
institutional grant and
contract support. |f none,
state "NONE." For each item
gi ve the source of support,

i dentifying nunber, project
title, nanme of principal

i nvestigator / program
director, tine or percent of
effort on the project by

pr of essi onal naned, annua
direct costs, and entire
peri od of support. (If part
of a larger project, provide
the titles of both the parent
grant and the subproject and
gi ve the annual direct costs
for each.) Briefly describe
the contents of each item
listed. If any of these
overl ap, duplicate, or are
bei ng repl aced or

suppl enented by the present
application, justify and
del i neate the nature and
extent of the scientific and
budgetary overl aps and
boundari es.

App. at 1196 (enphasis in
original). The instructions
specifically request that the
applicant list "all... non-
Federal ... support" and give
detailed informati on about each
grant.

In concluding that the instructions
wer e anbi guous, the District Court
relied on Hyatt's report, which
cited an earlier version of the
instructions and said that "nmany
institutions were found to

i nterpret those instructions

i nproperly."” App. at 509. Hyatt
expl ai ned that the N H changed the
instructions to avoid anbiguities.

The District Court's reliance on
Hyatt's meno is problematic for a
nunber of reasons. First,

Bl uest one' s post-1986 grant
applications used the inproved

i nstructions. Second, even if
potential confusion fromthe
earlier applications was rel evant,
per haps because the earlier

i nstructi ons gave Bl uestone
erroneous expectations, we
seriously question whether the
earlier instructions were

anbi guous. The instructions that
Hyatt cl ai ned were anbi guous read
in part:

List all research support for
each individual including
requests now bei ng

consi dered, as well as any
proposal s bei ng pl anned,
regardl ess of relevance to
this application. Include

al so current awards, research
career program awards,
training grants, regardless
of the source of support.

App. at 509. Hyatt apparently
bel i eved that these instructions
wer e anmbi guous because, unlike the
i nproved instructions, they did not
specifically refer to "non-Federal"
sources. The instructions did,
however, direct applicants to |ist
"all" research support "regardl ess
of source" and "regardl ess of

rel evance." Hyatt clainmed that
"many" institutions had incorrectly
interpreted the earlier
instructions, but the drafter of
the NIH forns testified that he
could not recall any specific case,
except Bl uestone's of course, where
a researcher m sunderstood what was
required by the "other support”
guesti on.

Third, the House report sharply
criticized Hyatt's conclusions and
expl ai ned that:

NIH officials were incorrect

i n describing the content of
the NIH fornms; the section
regardi ng "Qt her Support” was
revised in late 1979 and
revised forms, containing the
nore explicit |anguage were



avail able to applicants in
1980 or 1981, dependi ng on
the type of application

App. at 38.

Fourth, Dr. Hadl ey, the Acting
Deputy Director of the NNH s Ofice
of Scientific Integrity, asserted
in her affidavit that she had not
encount ered any evi dence that
applicants found the instructions
to be ambi guous.

In ny opinion and based on ny
[prior] experience as an
Executive Secretary [who
works with review conmittees
i n eval uating grant
applications,]... there was
never any problemw th
anbiguity in PHS instructions
on how to conplete the "Q her
Support" section of a PHS
Grant Application or

Conti nuati on Application
From Fall, 1979 on, the
instructions explicitly

requi red the disclosure of

all sources of support, both
federal and non-federal

App. at 482.

Finally, one can infer that

Bl uest one, a highl y-educat ed

pr of essi onal , woul d have been aware
that the NIH mi ght be interested in
his industry ties when the agency
deci ded whether to award him
substantial funding to test a key
drug in a half-billion dollar

i ndustry. As Cantekin points out,
people are likely to give nuch
greater weight to NIH research than
to the findings of conpani es naking
the drugs at issue. Gven this
greater public trust in the results
of governnent -funded research, and
t he undeni abl e risks of bias, the
government clearly has a strong
interest in ensuring that it acts
as an inpartial investigator,
especi al |y when investigating
treatnments that have a disputed

ef ficacy and a hi gh aggregate cost.
Bl uest one can be reasonably
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expected to know of the
governnment's heightened interest in
avoi di ng bias. As a scientist, he
must be fully aware that rooting
out potential sources of bias in
our interpretations of enpirical
data is central to scientific
inquiry.

The District Court and the
appel | ees' next argunent is that in
the material s acconpanyi ng sone of
Bl uestone's applications, there
were references to his industry
fundi ng. These references were by
no means conpl ete di scl osures of
the grants he was receiving from
phar maceuti cal conpanies, nor did
the references include the ful

i nformation, such as the anmount of
the funding, that was requested in
the "Qther Support"” section of the
grant application. Furthernore,
many of the references that the
appel | ees rely upon were included
with "progress reports,” which were
submtted after a grant was
approved. But the nost inportant
point is that scattered references
buri ed in vol um nous acconpanyi ng
materials do not conply with the
application's disclosure

requi renents.

When a reviewer is faced with
conpl ex proposal s that include

| arge masses of acconpanyi ng
information, it nakes sense to

i nsist that the applicants nust

di scl ose in one place the
applicant's other grants that may
raise conflicts of interests or

i npose conpeting demands on the
applicant's tinme. Areviewer who is
readi ng an applicant's acconpanyi ng
journal article may not noti ce,
whil e engrossed in the details of a
speci al i zed scientific issue, a
fleeting reference to private
funding and think of its
significance for potenti al
conflicts of interest. Applications
distill and organize information
for a reason.

Evi dence in the record bears out
this point. One of the review



comm ttee nenbers, Perkell, stated

in his affidavit that:

As a grant reviewer and

eval uator | have al ways

| ooked to the "Qther Support”
pages to forman esti mate of
t he percentage of effort the
Princi pal Investigator and

ot her investigators have
avail able to do the proposed
work, to | ook for possible
overl ap between proposed
projects and ot hers al ready
funded or pending, and to
identify possible conflicts
of interest or possible
sources of bias in the
experinments. These factors
are inmportant to ne in

eval uating an application as
a whole and in assigning it a
priority score.

App. at 472. Schwartz, another
review conmittee nmenber, |ikew se
stated in her affidavit that she
relies on the "Qther Support”
section to gauge how much tinme the
applicant has to spend on the
research, whether the proposal is
duplicative, and what conflicts of
i nterest the applicant m ght have.
Despite the references Bl uestone
cites in the acconpanyi ng
materials, neither Schwartz nor
Perkell was aware of Bluestone's

i ndustry funding, and both said it
woul d have affected their

eval uation of his application

The District Court's |ast reason
for concluding that Bluestone did
not know ngly submit a false claim
is that he sent a letter on June
23, 1987 to Elkins, his program
adm nistrator, listing his industry
funding. We find the District
Court's reliance on this letter
unconvi ncing. Not only was it
witten nonths after Bl uestone
submtted his application in
January and May of 1987, but nore

i mportant, the letter was only sent
after he was under investigation

G ven that Bluestone only sent the
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letter after Cantekin made his

all egations to the NIH and the
university, the timng of the
letter tends to reinforce, not
underm ne, Cantekin's allegations

t hat Bl uestone knew that he was
supposed to disclose his industry
fundi ng. One can easily infer that
the letter was not an expression of
an honest oversight, but an attenpt
to cover up prior msconduct and
l[imt its damage.

Cantekin all eges that program

adm nistrators' interests are nore
closely allied with grant
applicants' than any other NIH
official, so it is noteworthy that
Bl uest one chose to notify Elkins,
and Elkins alone, at the NIH
Readi ng the evidence in the |ight
nost favorable to the nonnovi ng
party, we note that if Bl uestone
cal cul ated that disclosure to

El ki ns woul d be the | east danmagi ng
step he could take, his judgnent
apparently proved correct since the
letter he sent to El kins was never
forwarded beyond the program

admi ni stration offices.

Anot her problemw th relying on

Bl uestone's letter to Elkins as a
way of exonerating himfor
submtting a false claimis that
the False dains Act has a specific
provi sion dealing with soneone who
cones forward and discl oses his or
her false clainms. The statute

provi des that:

If the court finds that --

(A) the person comitting the
violation of this subsection
furnished officials of the
United States responsible for
i nvestigating fal se clains
violations with all

i nformati on known to such
person about the violation
within 30 days after the date
on whi ch the defendant first
obt ai ned the information;

(B) such person fully



cooperated with any
Governnent investigation of
such viol ation; and

(C) at the time such person
furni shed the United States
with the information about
the violation, no crimna
prosecution, civil action, or
adm ni strative action had
commenced under this title
with respect to such

vi ol ati on, and the person did
not have actual know edge of
t he exi stence of an

i nvestigation into such

vi ol ati on;

the court may assess not |ess
than 2 tinmes the anount of
damages whi ch the Governnent
sust ai ns because of the act
of the person. A person
violating this subsection
shall also be liable to the
United States CGovernnent for
the costs of a civil action
brought to recover any such
penal ty or damages.

31 U.S.C. § 3729(a)(7).

The first point worth noting is
that this provision nmerely reduces
the defendant's liability from
treble to doubl e danages; it does
not exonerate a defendant for a

vi ol ati on. Second, Bl uestone's
letter of June 23 was nore than 30
days after the date he made his

fal se statenents. Third,

Bl uestone's letter was sent after
he was under investigation, and

t hus he arguably cannot satisfy
subsection (C). It also nay be open
to di spute whether he has "fully
cooper ated" or provided "al

i nformati on" that he knew about the
vi ol ati on.

Taking up a different issue, the
District Court cited United States
ex rel. Hopper v. Anton, 91 F. 3d
1261, 1266-67 (9th Cr. 1996) for
the proposition that a "technica
violation of rules and regul ations
of an agency is not actionable
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under the FCA." App. at 1627. What
the NNnth Crcuit held in Hopper
however, was that not every

regul atory violation is tantanount
to making a knowi ngly fal se
statenment to the governnment. Since
the regul atory violation in Hopper
did not involve making a know ngly
fal se statement in a claim
submtted to the governnent, the
court held there was no violation
of the False Oainms Act. Thus,
Hopper does not stand for the
proposition that before a court
allows a suit to proceed under the
Fal se dains Act, it must weigh how
serious it thinks a particular
knowi ng fal sehood was in a claim
submtted to the government.

Al t hough we reject the District
Court's reading of Hopper, the
Court's renmark about "technica

vi ol ati ons" suggests two slightly
di fferent objections: Bluestone's
om ssions were not material, and
even if they were, they did not
cause any danages to the
governnment. We will consider
the materiality objection

first

Courts have held that clains under
the False Clains Act are subject to
a judicially inposed materiality
requi renent. See, e.g., Harrison v.
West i nghouse Savannah R ver Co.

176 F.3d 776, 784 (4th Gr. 1999).
And the Suprene Court recently held
in Neder v. United States, 527 U S
1, 119 S. &. 1827, 144 L. Ed. 2d
35 (1999) that there is a

materiality requirement under the

federal mail-fraud, wire-fraud, and
bank-fraud statutes. In a footnote,
t he Suprenme Court indicated,
however, that the term"fal se
statenent," unlike "fraudul ent
statenment,"” does not inply a
materiality requirement. Neder, 119

S. C. at 1840 n.7. Gven that the
Fal se Cains Act prohibits nmerely
maki ng a knowi ngly fal se claimand
does not require a specific intent
to defraud, perhaps Neder argues
against a materiality requirenent.
In any event, we need not decide
whet her there is a materiality



requi renent under the False d ains
Act, because even if there is, we
think it is clear that Bluestone's
failure to disclose his industry
funding would readily qualify as
material. In Neder, the Suprene
Court quoted fromthe Restatenent
(Second) of Torts, which provides
two alternatives for showi ng that a
matter is material

(a) a reasonable man woul d
attach inportance to its

exi stence or nonexi stence in
determ ning his choice of
action in the transaction in
guestion: or

(b) the maker of the
representati on knows or
reason to know that its
reci pient regards or is
likely to regard the matter
as inportant in determning
his choice of action

al t hough a reasonabl e man
woul d not so regard it

Neder, 119 S. C. at 1840 n.5
(quoting Restatement (Second) of
Torts § 538 (1976)).

has

As recounted above, industry
funding is relevant for assessing
conflicts of interest, how nuch
time an applicant has to devote to
the requested NIH grant, and how
the research fits within a broader
research program Because the NI H
specifically requests the
information on its form and
because the value of this
information is readily apparent, we
think that the information is
material: a reasonable N H grant
appl i cant woul d know that the NI H
regards the information as

i mportant.

W turn now to the issue of
damages. Even if the letter to
El ki ns does little to underm ne
Cantekin's claimthat Bl uestone
knowi ngly subnit false clains,
appel | ees argue that the letter
still shows that his earlier
failure to disclose caused no harm

t he
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Bl uestone sent the letter to El Kins
on June 23, 1987, but his pending
post - 1986 application was not
finally approved until February 4,
1988, when he was awar ded

$ 321, 137. The appel | ees argue,
therefore, that no harm coul d have
been caused because Bl uestone

di scl osed his industry funding

bef ore any grant noney was

di spensed for his post-1986 grant
application.

The first problemwth this
argunent is that, as noted above,
the letter to Elkins never left the

program adm ni stration offices, so
the informati on about Bl uestone's
i ndustry fundi ng never reached the
review commttee or any ot her
deci si onmaker involved in approving
Bl uestone's grant. Thus, we do not
know whet her the review committee
or the council of the institute
woul d have approved the grant if

t hey had known about the
information included in the letter
Gven that two committee nenbers
who revi ewed Bl uestone's
application in 1984 and 1985 woul d
have assigned |lower priority scores
to his application, and given that
one nenber's vote can effectively
deny fundi ng, we think whether the
grant woul d have been approved and
what damages were incurred raise
genui ne factual disputes. W al so
want to point out that even if the
review conmittee and council would
have approved the application once
t hey knew about the industry

funding, they still mght have

i nposed addi tional safeguards or
requi renents. Having not been

i nfornmed, they did not have an

opportunity to consider these other
i nternedi ate steps.

It may seemunfair to hold

Bl uest one accountable for the

deci sion nade in the program

adm ni stration offices not to pass
al ong Bl uestone's letter. As noted
above, however, the statute
expressly provides a mechani sm for
dealing with a defendant who
reveals his false claim Since this



provi sion nerely reduces the
defendant's liability for the
damages actual |y caused, and since,
in any event, Bluestone may not

sati sfy the prerequisites,

Bl uestone remains liable for the
harmthat in fact was caused to the
governnent as a result of his fal se
statenents.

It is a basic principle of tort |aw
that once a defendant sets in
notion a tort, the defendant is
generally liable for the damages
ultimately caused, unless there are

i nterveni ng causes. See, e.dg.
W Keeton, D. Dobbs, R Keeton, &
D. Onen, Prosser and Keeton on Law

of Torts § 44 (5th ed. 1984).

Anal ysi s of intervening causes is
often used as a way of eval uating
and assigning responsibility for
harm caused. 1d. G ven that

Bl uestone only sent his letter
after he was under the pressure of

i nvestigation, his letter does
little to | essen his cul pability,
and therefore, the fact that the
letter was not forwarded is not

pl ausibly treated as an intervening
cause. To the extent that analysis
of intervening causes focuses on
the foreseeability of a putative

i ntervening cause, we think it is
significant that Bluestone chose to
send the letter to Elkins, his
program adm ni strator, who did not
deci de whet her he would receive
funding for his application

Bl uestone did not, for instance,
submt another revised application
as he did earlier in the spring. In
short, the fact that the letter was
not forwarded was a risk that

Bl uest one assunmed when he submtted
the cl ai ns.

The appel | ees have directed our
attention to several cases

di scussi ng causation requirenents
under the False Clains Act. In
United States v. First Nat'l Bank
of G cero, 957 F.2d 1362 (7th Cr.
1992) the court held that the
government only needed to show t hat
it would not have nade a paynent
"but for" the false statenent. In
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reachi ng that hol ding, the Seventh
Circuit expressly disagreed with
United States v. Hibbs, 568 F.2d
347 (3d Cir. 1977), which
according to Cicero, inposed a nore
stringent causation requirenent.
Specifically, Ccero said that in
addition to requiring that the
government woul d not have paid the
claimbut for the fal se statenent,
H bbs effectively held that the
"subject matter of the fal se

st at enent be the source of
the governnment's loss." 957 F.2d at
1373 (citing H bbs, 568 F.2d at
349, 351). W need not decide

ei ther whether Hi bbs should be read
as inposing such a requirenment, or
whet her Hi bbs is consistent with

t he changes made in the Fal se
Clainms Act since that decision. W
think it suffices to point out that
both standards can be satisfied: as
we concl uded in our discussion of
damages, Cantekin has presented

evi dence that Bl uestone's grant

m ght not have been approved but
for his false statenments about his
i ndustry funding (or that the grant
woul d have been approved wth
additional restrictions or

requi renents). And the content of
Bl uest one’' s om ssi ons about his

i ndustry funding could have nade
the difference in whether his grant
was approved or not, so even under
the Seventh Circuit's readi ng of

H bbs, the "subject matter of the
fal se statement” coul d have been

t he source of the governnent's

| oss.

IV

For the foregoing reasons, we wll
affirmthe order of the District
Court dated February 9, 1998 and
reverse the order dated Septenber
4, 1998. Each party to bear its own
costs.

CONCUR:  STAPLETON, Circuit Judge
concurring:

Because, in ny view, (1) the
uncontradi cted evi dence establishes



t hat responsi bl e gover nment

enpl oyees knew of the private
fundi ng and al | eged conflict of
interest prior to the effective
date of the Grassley Anendnents;
(2) the instructions to applicants
are cl ear and unanbi guous on their
face; and (3) Dr. Cantekin's
affidavit al one establishes a

di spute of fact as to whether Dr.
Bl uest one knowi ngly subnmitted fal se
clains, | join the judgnent of the
Court.
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